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[B-193449] 


Appropriations — Availability — Compensation — Transfer of 
Employee on Home Leave 


Interior employee who satisfactorily completed an overseas tour of duty returned 
to the United States for home leave, He arranged transfer to AID while on home 
leave, effective on termination of leave. The salary charge to the Interior appro- 
priation for the period of home leave was proper since the employee earned it as 
an Interior employee and it agreed to the effective date of the transfer. 


In the matter of Donald E. Ryder — Transfer While on Home 
Leave, July 2, 1979: 


By letter dated November 3, 1978, the Deputy Assistant Secretary, 
Policy, Budget and Administration, Department of the Interior, re- 
quested our decision as to which agency’s appropriation is to be 
charged with the salary of an employee on home leave when the em- 
ployee decides to transfer to another agency effective at the completion 
of his home leave, The Deputy Assistant Secretary reports the factual 
situation as follows: 


Mr. Donald BE. Ryder, a GS-18 supervisory auditor, was employed by the 
Office of the U.S. Government Comptroller for Guam/TTPI/NMI, Department 
of the Interior. Upon completion of his two year agreement for overseas duty at 
Guam on December 1, 1977, he became eligible for home leave. He departed 
Guam on June 30, 1978 and after leave-free travel time, began his home leave 
on July 3, 1978. 

On or about July 17, 1978, the Agency for International Development (AID) 
contacted the Department of the Interior and requested that Mr. Ryder be 
dropped from Interior’s rolls on August 13, 1978 so that AID could employ him 
effective August 14. Because the employee would not be returning to work for 
Interior, our office requested that the transfer date be set prior to August 14. 
However, the AID official indicated that it is not AID policy to effect such a 
transfer until home leave was completed. Interior did uot wish to cause a break 
in the employee’s service and compensation or jeopardize his employment oppor- 
tunities with AID. Interior, therefore, reluctantly agreed to the August 14 trans- 
fer date which AID was requesting. 


It is Interior’s contention that once AID officially informed Interior 
of its plan to hire Mr. Ryder, Interior no longer had an obligation to 
carry him on home leave for the following reasons: 


1. a condition for approving home leave is the employee’s return to an over- 
seas post, and 

2. the purpose of home leave is to prepare an employee for further service 
abroad through re-acculturation to U.S. life and thought. 

With respect to #1 above, on or about July 17, 1978 the condition for per- 
mitting home leave use could no longer be based on future service with Interior. 
In effect AID had then set the condition for use of home leave since upon assum- 
ing employment with AID, he was to be assigned to Pakistan. Therefore, we 
contend that Mr. Ryder’s subsequent use of home leave and the attendant salary 
costs should have been AID’s responsibility. 

With respect to #2 above, AID rather than Interior is the agency that ac- 
crued the benefit from the employee’s re-acculturation to the U.S. Reference is 
made to Comptroller General decision 44 CG 767 (B-144095), June 2, 1965. It 
appears to be the intent of that decision that the gaining agency bear the ex- 
penses from which it will benefit. * * * 
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In our decision 44 Comp. Gen. 767 (1965) we held as follows: 


* * * Thus, if the employee has signed a renewal agreement for overseas duty 
with a different Government agency his old agency is not receiving any benefit 
from assuming his traveling expenses back to an overseas post. While the law 
is silent as to which agency must bear the expense of home leave travel and 
transportation under such circumstances, our view is that the law permits the 
expenses to be divided as suggested in the Under Secretary’s letter, that is that 
the agency from which the employee transfers bear the expense of travel of the 
employee and transportation of his family to the actual place of residence in the 
United States, and that the agency to which the employee transfers after com- 
pletion of a period of home leave pay such expenses from the actual place of 
residence in the United States to his new overseas duty station with that 
agency. * * * 

We invited AID to comment upon the position of the Department of 
the Interior as set forth above. The Assistant General Counsel for 
Employee and Public Affairs, AID, replied by affirming AID’s posi- 
tion that it was proper for the Department of the Interior to pay Mr. 
Ryder’s salary during his home leave in the United States for the 
following reasons: 

(1) A.I.D. has paid all of the personal travel and transportation of household 


effects for the employee from his place of residence to his new overseas assign- 
ment; 


(2) The employee earned his home leave while serving with the Interior 
Department (to which he has re-employment rights) ; and 

(3) A.I.D. should not pay the salary of the employee until his service with 
A.I.D. began on August 13, 1978. 

We believe this interpretation is entirely consistent with the decision of 
Comptroller General in 44 Comp. Gen. 767. That opinion held that it was proper 
for the agency “‘to which the employee transfers aftcr completion of a home leave 
pay such expenses [of travel and transportation].” [Italic supplied.] 

Our decision in 44 Comp. Gen. 767 (1965), referred to by both agen- 
cies, did not specifically consider the question of which agency’s appro- 
priation would be chargeable with the salary of an employee while on 
home leave after having accepted a position with a different agency to 
which he will report immediately upon the completion of his home 
leave. 

Under the provisions of 5 U.S.C. § 6305 (1976) a Federal employee 
generally is entitled to home leave after serving a tour of duty overseas 
for the required period. The specific requirements laid down for the 
granting of home leave are that the employee must have completed a 
basic service period of 24 continuous months abroad and that it is 
contemplated that he will serve another tour of duty abroad. 52 Comp. 
Gen. 860 (1973) ; 35 id. 655 (1956) ; B-147031, February 5, 1962. Also, 
see 5 C.F.R. § 630.601 et seq. 

While the law and regulations are silent as to which agency must 
bear the expense of the employee’s salary while on home leave, we 
concur generally with the views expressed by the AID Assistant Gen- 
eral Counsel. Mr. Ryder completed an agreed period of service over- 
seas of at least 24 months with the Department of the Interior and 
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earned his home leave by virtue of such service. Since his home leave 
was calculated on the basis of the number of. months of service pro- 
vided to Interior, which received the benefit of that service, it was 
proper for that Department to pay the salary expense covering the 
period of home leave from its appropriations. However, while AID 
had no control over the granting of home leave in this case and it 
derived none of the benefit from the service rendered in earning the 
leave, we do not believe it would have been inappropriate to have 
charged its appropriations with the salary of Mr. Ryder while on home 
leave if an earlier transfer date had been set. This is so since home leave 
which is not used prior to transfer may be transferred to the acquiring 
agency and the effective date of a transfer is the date mutually agreed 
upon by the agencies involved. 5 C.F.R. § 630.607 and Federal Per- 
sonnel Manual, ch. 315, § 5-4 (1969 ed. July 1969). 

In the instant case Interior agreed to an effective date of transfer, 
although reluctantly, and the salary charge to its appropriation may 
not be changed. 


[B-194349] 


Leaves of Absence — Military Personnel — Payments for Unused 
Leave on Discharge, etc. — Additional Pay Not Included 


An amendment to 37 U.S.C. 501(b) deleted inclusion of allowances in lump-sum 
leave payments to military members upon discharge ; however, a saving provision 
retained entitlement to include the allowances for leave accrued prior to the 
amendment. Although the claimant contends that the services’ regulation deter- 
mining when a member will be charged with use of preamendment leave frustrates 
congressional intent of the saving provision, in view of the services’ authority 
to prescribe regulations for accrual and use of leave, the language and legislative 
history of the amendment, the regulation is proper. 

In the matter of Colonel William N. Jackomis, USAF, Retired, 


July 2, 1979: 


A disbursing officer requests an advance decision as to whether basic 
allowance for subsistence (BAS) and basic allowance for quarters 
(BAQ) may be included in computing the lump-sum payment due 
Colonel William N. Jackomis, USAF, Retired, for 6 days’ accrued 
leave. We conclude that BAS and BAQ may not be included in the 
computation. 

The request for decision was presented by Major N. F. Heisey, 
USAF, Accounting and Finance Officer, Bolling Air Force Base, and 
has been assigned Submission No. DO-AF-1314 by the Department of 
Defense Military Pay and Allowance Committee. 

Colonel Jackomis retired on January 31, 1979, at which time he re- 
ceived a payment for 60 days of accrued leave. The payment consisted 
of basic pay for all 60 days and BAS and BAQ for 54 of the days. 
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Colonel Jackomis argues that he was entitled to be paid BAS and BAQ 
for all 60 days. The basis of his claim is that the Department of Defense 
(DOD) regulation governing entitlement to payment for accrued 
leave upon release from active duty is inconsistent with the underlying 
statutory scheme enacted by the Congress. Specifically, the question is 
whether the current DOD system frustrates the congressional intent 
manifested in the 1976 amendments to 37 U.S.C. § 501 which repealed 
the provision authorizing the inclusion of BAS and BAQ in the com- 
putation of lump-sum leave payments. See Department of Defense 
Appropriation Authorization Act, 1977, Public Law 94-361, § 304(c), 
July 14, 1976, 90 Stat. 925. 

In deleting the allowances from lump-sum leave payments, Congress 
saw fit to preserve inclusion of the allowances in payments for leave 
accrued before the effective date of the amendments to 37 U.S.C. § 501. 
This was done by including a saving provision in the amendments; 
that is, § 304(h), Public Law 94-361, 90 Stat. 926 which states: 

(h) Notwithstanding the provisions of section 501(b) (1) of title 37, United 
States Code, as amended by subsection (c), and subject to the limitations pre- 
scribed in section 501(b) (3) of such title, as amended by subsection (c), any 
leave accrued by any member of the Army, Navy, Air Force, Marine Corps, 
Coast Guard, or National Oceanic and Atmospheric Administration prior to the 
first day of the second calendar month following the month in which this section 
is enacted shall, at the option of such member, be paid for on the same basis such 
leave would have been paid for under the provisions of section 501(b) of title 37, 
United States Code, on the day prior to the first day of the second calendar 
month following the month in which this section is enacted. [Italic supplied.] 

In explaining the elimination of BAS and BAQ from the leave 
computation, and the saving provision, the Senate Armed Services 
Committee, where those provisions originated, stated as follows: 

The committee amendment also deletes the authority for payment of the quar- 
ters and subsistence allowances as a part of terminal lump sum payment for 
unused leave for all military members. This is likewise not retroactive and only 
applies to leave accrued after the enactment of this provision. Thus, military 
members would continue to be paid the current authorized amounts for quarters 
and subsistence allowances in terminal lump sum payments for unused leave 
accrued prior to the date of enactment. Payment for all unused leave accrued 
after enactment would be limited to basic pay. S. Rep. No. 94-878, 94th Cong., 
2d Sess. 185 (May 14, 1976). 

Thus, for leave accrued prior to the amendment’s effective date 
(September 1, 1976), a member is entitled to have included in the 
lump-sum payment basic pay, BAS and BAQ, whereas for leave ac- 
crued after the amendment’s effective date, a member is entitled to have 
included only basic pay. Colonel Jackomis disagrees with the method 
devised by DOD to determine when leave should be charged to pre- 
amendment accruals, The specific DOD regulation is found in Depart- 
ment of Defense Military Pay and Allowances Entitlements Manual 
(DODPM), Part Four, Chapter 4, paragraph 40402 (change 49, Sep- 
tember 2, 1977) which states: 
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Settlement for leave accrued as of 31 Aug. 1976 will include basic pay, BAQ, 
BAS, and PMA as appropriate. See Table 44-5. Settlement for leave accrued on 
and after 1 Sep 1976 will include basic pay cnly. 


Example: On 31 Aug. 1976 a member has 65 days of accrued leave. The mem- 
ber takes leave from 5 through 24 Sep 1976 (20 days). As he accrued 2 days of 
leave 1-24 Sep 1976, he used 18 of his 65 days of saved leave reducing the saved 
balance to 47 days. Future leave accrued and used will be computed accordingly. 

Colonel Jackomis carried over the allowable maximum of 60 days’ 
accrued leave into the 1977 fiscal year (10 U.S.C. § 701(b) (1976) ) 
which was all preamendment leave. Thus, he had a potential entitle- 
ment to receive a payment upon retirement which included 60 days’ 
basic pay and 60 days’ BAS and BAQ. However, at some point in a 
postamendment fiscal year prior to his retirement on January 29, 1979, 
he took 6 days more leave than he had accrued for that fiscal year. 
Accordingly, those 6 days were charged to his carried over amount 
which reduced it to 54 days. While Colonel Jackomis later increased 
his accrued leave balance to 60 days prior to his retirement, 6 of those 
days were postamendment accruals and, therefore, under paragraph 
40402, DODPM, he was to be paid only basic pay for those 6 days 
upon his retirement. 

The gist of Colonel Jackomis’ argument is that it is inequitable 
that the loss of carried over leave with entitlement to inclusion of 
BAS and BAQ in his lump-sum payment may depend on when in 
the fiscal year a member takes leave. For example, the taking of ex- 
tended leave in October 1976 (e.g. 15 days), the beginning of the fiscal 
year, would require the use of carried over leave, whereas taking 15 
days’ leave in September 1977, the end of the fiscal year, after having 
accrued additional leave, would not require the use of the carried over 
leave. 

Colonel Jackomis takes issue with the regulation implementing 
the saving provision because of the potential for loss of entitlement 
to include BAS and BAQ solely due to when leave is taken. He ques- 
tions whether the regulation frustrates the congressional intent be- 
hind the saving provision. He contends that only used leave which ex- 
ceeds the amount which will be earned in a fiscal year should be 
charged to preamendment accruals. In effect, he is stating that ad- 
vance leave should be given if the used leave is more than the mem- 
ber’s current fiscal year accrual but less than the member’s potential 
accrual for the fiscal year, thus preserving the leave previously 
accrued. 

From the legislative history behind the amendments, it does not 
appear that Congress considered the precise question before us. How- 
ever, both the saving provision and the legislative history base the 
determination as to whether allowance are to be included in the compu- 
tation on when the leave is “accrued.” The DOD regulations are con- 


301-405 0 - 79 - 2 
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sistent with the statute and legislative history in that regard. In 
addition, under 10 U.S.C. § 704 (1976) the Secretaries concerned have 
the authority to prescribe regulations providing for the computation 
of leave and the determination of the amount of leave to which mem- 
bers are entitled. See 33 Comp. Gen. 337 (1954). 

As a general rule, in the absence of a clear indication of legislative 
intent, the administration construction by the agency responsible for 
implementing the statutory scheme is deemed to be consistent with 
the congressional intent unless it can be characterized as arbitrary 
or inconsistent with the statutory purpose. See Forbes Federal Union 
v. National Credit Union Administration, 477 F. 2d 777 (10th Cir. 
1973) and citations therein; see also Satty v. Nashwille Gas Com- 
pany, 522 F. 2d 850 (6th Cir. 1975). 

In our view the DOD regulation is in accord with the language of, 
and rationally effectuates the statutory purpose behind the amend- 
ment and the saving provision. Accordingly, we conclude that Colonel 


Jackomis is not entitled to BAS and BAQ for the 6 days’ leave he 
claims. 


[B-194170] 
Compensation — Night Work — Summer Aids 


Individuals who are hired as summer aids under 5 C.F.R. 213.3102(v), in the 
excepted service, with their pay set at the FLSA minimum wage, may be paid 
night differential under 5 U.S.C. 5545(a). Summer aids are not excluded from the 
definition of employees entitled to receive night differential, and, since there are 
no conflicting regulatory provisions, they should be paid night differential pay. 


In the matter of Summer Aids — Night Differential, July 3, 1979: 


We have been asked whether Summer Aids, who are in the excepted 
service, with their pay set at the equivalent of the highest minimum 
wage rate established by the Fair Labor Standards Act of 1938, as 
amended, 29 U.S.C. § 201 et seg. (1976), (FLSA), should be paid night 
differential pay under 5 U.S.C. § 5545(a) (1976). For the reasons set 
out below, we hold that payment of the night differential is proper. 

The Administrator of the General Services Administration, by 
letter of February 8, 1979, requested our decision on whether Summer 
Aids hired under 5 C.F.R. § 213.3102(v) (1977), who were assigned to 
custodial labor positions on the night shift, should be paid night dif- 
ferential pay. Section 213.3102(v) provides that : 

Temporary Summer Aid positions whose duties involve work of a routine 
nature not regularly covered under the General Schedule and requiring no specific 
knowledge or skills, when filled by youth appointed for summer employment 
under such economic or educational needs standards as the Commission may 
prescribe. A person may not be appointed unless he has reached his sixteenth but 


not his twenty-second birthday, or employed for more than 700 hours under this 
paragraph. This paragraph shall apply only to the positions whose pay is fixed 
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at the equivalent of the highest minimum wage rate established by the Fair 
Labor Standards Act of 1938, as amended. However, during 1974 an agency shall 
not fix the pay at a rate less than that paid to Summer Aids by Federal agencies 
(other than the Postal Service) in the geographic area concerned in 1973. 


We have been advised that there is no specific statutory authority for 
this program; it has been authorized yearly by Presidential order or 
memorandum. We have been unable to locate any specific guidance 
regarding payment of premium pay for individuals employed in this 
program. 

Night differential pay for General Schedule employees is authorized 
by 5 U.S.C. § 5545(a) (1976). This section is part of Subchapter V of 
Ch. 55 of title 5, and provides that: 


Except as provided by subsection (b) of this section, nightwork is regularly 

scheduled work between the hours of 6:00 p.m. and 6:00 a.m., and includes— 
(1) periods of absence with pay during these hours due to holidays; and 
(2) periods of leave with pay during these hours if the periods of leave with 

pay during a pay period total less than 8 hours. 

Except as otherwise provided by subsection (c) of this section, an employee is 

entitled to pay for nightwork at his rate of basic pay plus premium pay amount- 

ing to 10 percent of that basic rate. This subsection and subsection (b) of this 

section do not modify section 180 of title 31, or other statute authorizing addi- 

tional pay for nightwork. 


For the purposes of Subchapter V, employee is defined in section 5541. 
The Summer Aids are included within the general definition of em- 
ployee contained in that section, and they are not within any of the ex- 


clusions to the general] definition. 

In fact, it is easier to say what status these Summer Aids do not 
hold than it is to define what their actual status is. Their positions 
would seem to be within 5 U.S.C. § 5102(c) (19) (1976), as emergency 
or seasonal employees, thus excluding them from the General Sched- 
ule. However, since their pay is set at the FLSA minimum wage, in- 
stead of by a wage survey under 5 U.S.C. § 5343 (1976), and, under 
5 U.S.C. § 5342(b) (1) (1976), which excludes most employees listed 
in section 5102(c) from the definition of prevailing rate employee, 
they are excluded from the coverage of the prevailing rate system. 
Therefore, even though their positions would generally be prevailing 
rate positions, they cannot be considered prevailing rate employees. 

Since we can find nothing that specifically excludes these employ- 
ees from the right to receive the night pay differential, we hold that 
they are entitled to that benefit. We are providing the Office of Per- 
sonnel Management with a copy of this decision, and suggest that ap- 
propriate action be taken to more specifically delineate the status of 
individuals hired as Summer Aids under 5 C.F.R. § 213.3102(v) 
(1977). 
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Postal Service, United States—Mails—Government—Registered 
Mail 


Although as a matter of policy General Accounting Office (GAO) favors the 
exclusion of the cost of indemnity from the fee for registered mail as a cost sav- 
ings to the Federal Government, GAO is not the appropriate forum to determine 
whether the U.S. Postal Service has authority to achieve this objective by 
establishing this special rate for Federal agencies only, to the exclusion of other 
users of registered mail, without violating the Postal Reorganizaiton Act. 


General Accounting Office—Jurisdiction—Postal Matters 


The authority of GAO to render binding decisions with respect to matters in- 
volving agency expenditures stems generally from its authority to adjust and 
settle agency accounts under section 305 of the Budget and Accounting Act of 
1921, 31 U.S. Code 71. These settlements are final and conclusive upon the 
executive branch of the Government. 31 U.S.C. 44 and 74. Opinions of GAO are not 
binding on either the U.S. Postal Service (USPS) or the Postal Rate Commission 
(PRC), since 39 U.S.C. 410(a) and 3604(e) exempt the USPS and PRC from the 
provisions of the Budget and Accounting Act. 


Postal Service, United States—Postal Rates and Classifications— 
Changes—Procedures 


Where Postal Reorganization Act prescribes specific administrative procedures 
for consideration of proposed changes in mail classification and postal rates and 
fees and where question of whether a change will result in “undue or unreason- 
able discrimination among users of the mails” or “undue or unreasonable prefer- 
ences to any such user” is such a pervasive and integral part of such decisions, 
GAO defers to agencies with primary jurisdiction on such matter, the USPS and 
the PRC, who can better resolve the issue after providing for opportunity for 
participation by the United States Government, as well ag other users of regis- 
tered mail, in a hearing on the record. 


In the matter of Exclusion of cost of indemnity from registered mail 
rate payable by Federal agencies, July 6, 1979: 


The Acting Administrator, General Services Administration 
(GSA), has requested a clarification of our decision B-114874, Octo- 
ber 13, 1978, 58 Comp. Gen. 14. We held there that neither the Govern- 
ment Losses in Shipment Act, 40 U.S.C. § 726 (1976), nor the Govern- 
ment’s general self-insurance policy prohibits Federal agencies from 
using registered mail where administratively determined necessary in 
order to obtain the “special” service of greater protection in the han- 
dling and delivery of mail, rather than to obtain the insurance coverage 
also offered by registered mail. However, Federal agencies are pro- 
hibited from using insured mail under both 40 U.S.C. § 726 (1976) and 
the Government’s self-insurance policy, since insured mail provides 
no “special” or “additional” service aside from the indemnity offered. 

The question now posed by GSA is whether the cost of indemnity 
should be excluded from the registered mail rate payable by Federal 
agencies, leaving the resulting Federal agency rate based on the cost 
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of providing the “special” service of greater protection in the handling 
and delivery of mail. 

GSA/’s stated view is that the U.S. Postal Service (USPS) should 
provide such a new Federal agency rate for registered mail and has 
the necessary authority to do so. On the other hand, in correspondence 
from the USPS to the Administrator of GSA, which has been for- 
warded to us, officials of the USPS stated: 

* * * we are evaluating the feasibility of selling indemnity as a separate fea- 
ture of registered mail, rather than as a mandatory part of the fee structure. We 
have been advised on numerous occasions by our Law Department, however, that 
we can not establish separate fees for small groups (i.e., federal mailers) but 
must establish consistent fees that are applicable to everyone. Therefore, any new 
fee structure that is developed will be applicable to all registered mail users. 

The apparent concern of the USPS is the policy of the Postal Reor- 
ganization Act, stated in 39 U.S.C. § 403(c) (1976), that: 

In providing services and in establishing classifications, rates, and fees under 
this title, the Postal Service shall not, except as specifically authorized in this 


title, make any undue or unreasonable discrimination among users of the mails, 
nor shall it grant any undue or unreasonable preferences to any such user. 


We conclude that, although as a matter of policy GAO favors the 
exclusion of the cost of indemnity from the fee for registered mail as 
a cost savings to the Federal Government, GAO is not the appropriate 
forum to determine whether the USPS has authority to achieve this 
objective by establishing this special rate for Federal agencies only, 
to the exclusion of other users of registered mail, without violating the 
Postal Reorganization Act, 39 U.S.C. 101 note. 

Initially, we note that a decision by GAO on the issue would not be 
legally binding on either the USPS or the Postal Rate Commission 
(PRC), the agencies having primary responsibility for mail classi- 
fication and postal rates and fees. The authority of GAO to render 
binding decisions with respect to matters involving agency expendi- 
tures stems generally from its authority to adjust and settle agency 
accounts under section 305 of the Budget and Accounting Act of 1921, 
31 U.S.C. § 71 (1976). These settlements are final and conclusive upon 
the executive branch of the Government. 31 U.S.C. §§ 44 and 74 (1976). 
We held in B-164786, October 8, 1970, that the Budget and Account- 
ing Act of 1921, which includes these settlement provisions, was not 
applicable to the USPS as a consequence of the statutory exemptions 
set forth in 39 U.S.C. § 410(a) (1976). Accordingly, we have refrained 
from rendering certain opinions affecting the USPS. For example, we 
have not considered protests against the proposed award of contracts 
by the USPS. £.g., Thomas 8S. Brown, Associates, Inc., B-188402, 
March 3, 1977, 77-1 CPD 161. Similarly, because of the provisions of 
39 U.S.C. §§ 410(a) and 3604(e) (1976), GAO has determined that it 
has no jurisdiction to consider bid protests involving the Postal Rate 
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Commission, /.g., Alderson Reporting Company, Inc., B-192653, Oc- 
tober 10, 1978, 78-2 CPD 263; Federal Data Retrieval Systems, Inc., 
B-187660, November 26, 1976, 76-2 CPD 448. Therefore, due to the 
inapplicability of our settlement authority, the opinion of GAO would 
not bind either the USPS or the PRC. See Sierra Club v. U.S. Postal 
Service, 386 F. Supp. 1102 (N.D. Cal. 1973), affirmed 549 F. 2d 1199 
(9th Cir. 1976). 

In addition, subchapter II of chapter 36 of the Postal Reorga- 
nization Act of 1970, as amended, 39 U.S.C. § 3621 et seg. (1976), 
establishes a specific, carefully delineated administrative procedure for 
developing a mail classification system and fixing postal rates and fees. 
Under this procedure the USPS requests the PRC to render a recom- 
mended decision on changes in rates of postage or fees for postal 
services. 39 U.S.C. § 8622(a) (1976). The PRC then renders a recom- 
mended decision to the Governors of the USPS in accordance with a 
particularized list of criteria and the general policies of the Postal Re- 
organization Act. 39 U.S.C. § 3622(b) (1976). A similar procedure is 
set forth with respect to changes in the mail classification schedule, ex- 
cept that the PRC also has authority to initiate changes in the mail 
classification schedule. 39 U.S.C. § 3623 (1976). In both instances, the 
PRC may not recommend a decision until the opportunity for a hearing 
on the record under the Administrative Procedure Act has been ac- 
corded to the USPS, users of the mails, and an officer of the PRC who is 
required to represent the interests of the general public. 39 U.S.C. 
§$ 8624 (1976). Once the Board of Governors of the USPS has re- 
ceived the PRC’s recommendation, it may (1) approve the recom- 
mended decision and order it placed in effect; (2) allow a recom- 
mended decision of the PRC to take effect under protest, and seek 
judicial review; (3) reject a recommended decision and return it to 
the PRC for reconsideration; or (4) modify a second recommended 
decision stemming from a PRC reconsideration, but only unani- 
mously and under very specific circumstances, 39 U.S.C. § 3625 (1976). 
If a judicial appeal is taken, the court may only affirm the decision 
or order that the entire matter be returned for further consideration, 
but the court may not modify the decision. 39 U.S.C. § 3628 (1976). 
Even within this narrow dispositional framework, a court has limited 
the scope of its review to determining whether there was a lack of 
substantial evidence, irrelevant considerations were taken into account, 
relevant considerations ‘were omitted, a statutory command was 
flouted, a constitutional right was denied, or the agency acted ultra 
vires. Association of American Publishers, Inc. y. Governors of U.S. 
Postal Service, 485 F. 2d 768 (D.C. Cir. 1973). Thus a detailed ad- 
ministrative procedure has been prescribed for making changes in 
the mail classification schedule, postal rates or postal fees, and the 
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roles and authorities of the participating entities have been carefully 
described and circumscribed. 

It is our understanding that the establishment of a special rate for 
registered mail applicable only to Federal agencies, which would ex- 
clude the cost of indemnity, would involve both a change in the clas- 
sification schedule and a change in the fees for postal services. Any 
change in the classification schedule must be recommended to the 
USPS by the PRC and would be invalid in the absence of such a 
recommendation. National Retired Teachers Ass’n. v. U.S. Postal 
Service, 430 F. Supp. 141 (D.C.D.C. 1977). In addition, changes in 
fees for the furnishing of, among other things, registry of mail and 
insurance of mail cannot be made without the scrutiny of a PRC 
proceeding. Associated Third. Class Mail Users v. U.S. Postal Service, 
405 F. Supp. 1109 (D.C.D.C. 1975), affirmed sub nomine National 
Association of Greeting Card Publishers v. U.S. Postal Service, 569 
F, 2d 570 (D.C. Cir. 1976). Thus, regardless of whether GAO renders 
an opinion on the merits in this case, GSA’s proposal could only be 
implemented after a proceeding before the PRC and a favorable con- 
clusion of the administrative procedure described above. 

With respect to the legal impact of these matters on other Federal 
agencies for which GAO does have settlement authority, in none of 
the three possible situations anticipated would a Federal agency’s 
proper use of registered mail be precluded. If USPS and the PRC do 
not adopt any modification to the present fee structure for registered 
mail, our decision B—114874, October 13, 1978, 58 Comp. Gen. 14, per- 
mits Federal agencies to use registered mail where it is administra- 
tively determined to be necessary in order to obtain the “special” 
service of greater protection in the handling and delivery of mail, 
even though the cost of indemnity is included as part of the fee. If 
USPS and the PRC do establish a separate category and fee for reg- 
istered mail which excludes the cost of indemnity, Federal agency use 
of this separate category of registered mail would likewise not be 
illegal under our past decisions, if otherwise proper, regardless 
whether the special rate were applicable to Federal agencies only or 
available to all mail users. 

In these circumstances, where the statute prescribes specific ad- 
ministrative procedures for the consideration of proposed changes in 
mail classification and postal rates and fees and where the question of 
whether a change will result in “undue or unreasonable discrimination 
among users of the mails” or “undue or unreasonable preferences to 
any such user” is such a pervasive and integral part of such de- 
cisions, we defer to the agencies with primary jurisdiction on such 
matter. The USPS and the PRC can better resolve the issue after 
providing for an opportunity for participation by the United States 
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Government, as well as other users of registered mail, in a hearing on 
the record. In so concluding, we are not unaware that a court has 
stated that “Congress unmistakably delegated its ratemaking and 
classification prerogatives to the PRC.” National Retired Teachers 
Ass'n. v. U.S. Postal Service, supra, at 146. 


[B-193965] 


Decedents’ Estates — Compensation — Entitlement Determina- 
tions—Bankruptcy Order 


At the time of his death a VA employee was subject to a Wage Earners’ Plan 
under Chapter XIII of the Bankruptcy Act. The Bankruptcy Judge issued an 
order requiring unpaid compensation due the employee at the time of death to 
be paid to the Trustee of the Chapter XIII Plan. The VA had also received a 
claim from surviving children, under 5 U.S.C. 5582, seeking the same money. 
The order of the Bankruptcy Judge may not be followed since there is no waiver 
of sovereign immunity sufficient to permit enforcement of the order against 
United States in the face of the competing claim based upon a specific statu- 
torily granted right. 

In the matter of Harold S. Fenner — Bankruptcy Order, July 9, 


1979: 


This matter arises from a submission by the Veterans Administra- 
tion (VA) Hospital in East Orange, New Jersey, in which they re- 
quested guidance regarding the disposition of unpaid compensation 
owed to a VA employee, Mr. Harold S. Fenner, Jr., at the time of his 
death on November 4, 1977. 

The VA has received competing claims for the unpaid compensation 
from a Trustee in Bankruptcy and the deceased employee’s children. 
We hold that the children are entitled to the compensation as provided 
in 5 U.S.C. § 5582 (1976). 

On April 19, 1973, an order confirming a Wage Earners’ Plan under 
Chapter XIII of the Bankruptcy Act, 11 U.S.C. §§ 1011 e¢ seg., sub- 
mitted by Harold S. Fenner and Doris F. Fenner, his wife, was entered 
in the United States District Court for the District of New Jersey. 
However, prior to his death Mr, Fenner was divorced, and, thus, he 
left no surviving spouse, Under the terms of the order he was to make 
weekly payments of $32 to the Trustee appointed to administer his 
plan. We have ascertained that his salary checks were always sent to 
his home address and at no time did he execute an assignment authoriz- 
ing the VA to send his salary directly to the Trustee. 

As far as can be determined from the record before us, Mr. Fenner 
complied with the Wage Earners’ Plan until the time of his death. 
By letter of May 30, 1978, Jerome J. La Penna, Esq., as counsel to 
Mr. Fenner in the bankruptcy proceeding, requested that the VA 
pay over to the Trustee the unpaid compensation owed to him at the 
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time of his death, an amount described as “in excess of $800.” The 
VA declined to voluntarily pay this amount to the Trustee because 
two of Mr. Fenner’s surviving children, Deborah C. Lepore and Greg- 
ory S. Fenner, had filed a claim for the same fund. On or about 
July 26, 1978, Mr. Theodore S. Meth, the Trustee of Mr. Fenner’s 
Wage Earners’ Plan, applied to the Bankruptcy Judge for an order 
directing the VA to pay the unpaid salary to him as Trustee. An Order 
to that effect was entered on July 26, 1978, and forwarded to the VA 
by Mr. La Penna on August 1, 1978. 

The disposition of money due at the time of death to an employee 
of the Government is controlled by the provisions of 5 U.S.C. § 5582 
which provides in part: 

(b) In order to facilitate the settlement of the accounts of deceased employees, 
money due an employee at the time of his death shall be paid to the person or 
persons surviving at the date of death, in the following order of precedence, 
and the payment bars recovery by another person of amounts so paid: 

First, to the beneficiary or beneficiaries designated by the employee in a 
writing received in the employing agency before his death. 
Second, if there is no designated beneficiary, to the widow or widower 
of the employee. 
Third, if none of the above, to the child or children of the employee and 
descendants of deceased children by representation. 
Fourth, if none of the above, to the parents of the employee or the sur- 
vivor of them. 
Fifth, if none of the above, to the duly appointed legal representative of 
the estate of the employee. 
Sixth, if none of the above, to the person or persons entitled under the 
laws of the domicile of the employee at the time of his death. 
Mr. Fenner had not designated a beneficiary as permitted by that 
provision, nor, as we noted above, was he survived by a spouse. There- 
fore, his surviving children held the highest position in the order of 
precedence established by the statute. This statute has been consid- 
ered in Ashton v. Ashton, 117 A. 2d 459 (D.C. Mun. Ct. App. 1955), 
which held that the disposition of the unpaid salary of a deceased Fed- 
eral employee was governed by the quoted provision, not the local 
laws regarding decedents’ estates. We have also reached that conclu- 
sion. See 51 Comp. Gen. 483 (1972). 

The order entered by the Bankruptcy Judge is directly contradictory 
to the provisions of 5 U.S.C. § 5582, and it is, therefore, necessary to 
examine the force and effect of an order entered against the United 
States in a Bankruptcy proceeding. This issue was considered in 
United States v. Krakover, 377 F. 2d 104 (10 Cir. 1967), cert. denied 
389 U.S. 845. In that case the Bankruptcy Referee ordered the United 
States, as the employer of the debtor, to pay over a certain sum from 
the debtor-employee’s wages directly to the Trustee who was admin- 
istering the Wage Earners’ Plan. The Court of Appeals held that 
the Referee’s order was not enforceable against the United States, 
since there was no waiver of sovereign immunity. The court went on 
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to say that the same result could have been accomplished by ordering 
the employee to assign his salary checks to the Trustee. Such an order 
would then be enforceable against the employee. 

In 47 Comp. Gen. 522 (1968), we were asked to rule on the propriety 
of an Air Force procedure of requiring finance officers to respond to 
court orders issued under Chapter XIII Wage Earners’ Plan in light 
of Krakover. We held that the Air Force could continue to follow 
their policy since the orders would be enforceable against the em- 
ployee, and, thus, the Government would get good acquittances 
against its employees. It must be remembered that there were no com- 
peting claims in that situation. The employee had voluntarily en- 
tered into the Wage Earners’ Plan, and, if the Government did not 
respond to the order voluntarily, the same end could be achieved by 
entering an appropriate order against the employee himself, which 
could then be enforced by the court. In effect, the employee’s filing of 
the Plan was treated as a voluntary assignment to the Trustee when 
the employee failed to comply with the Plan’s provisions. 

Here, on the other hand, there is a specific, competing claim, based 
upon a statute that has been uniformly held to be controlling as to the 
distribution of unpaid compensation due an employee at the time of 
his death. The informal policy endorsed in our decision cannot over- 
come the statutory mandate of 5 U.S.C. § 5582. Therefore, the com- 
pensation due Mr. Fenner at the time of his death should be paid not 
to the Trustee, but to the appropriate claimants under the statute who 
appear to be his surviving children. 

Accordingly, the VA should dispose of the unpaid compensation 
due Mr. Fenner at the time of his death as is required by 5 U.S.C. 
§ 5582, not as specified in the July 26, 1978 Order of the Bankruptcy 
Judge. 

The children’s claim form is, therefore, being returned to the VA. 
We are forwarding a copy of this decision to the Department of 
Justice should they deem it advisable to take appropriate action to 
clissolve the July 26, 1978 Order. 


[B-193867] 


Funds — Imprest — Availability — Partial and Emergency Salary 
Payments 


General Accounting Office has no objection to Treasury Department proposal to 
authorize, in limited circumstances, use of imprest funds for partial salary pay- 
ments to new employees and for certain emergency salary payments, as long as 
payments do not represent advance payments, proposal is coordinated with Office 
of Personnel Management and Office of Management and Budget to assure con- 
sistency of regulations, and time and attendance reporting requirements are 
satisfied. 
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In the matter of Use of imprest funds for partial and emergency 
salary payments, July 11, 1979: 


This decision is in response to a request from the Commissioner, 
Fiscal Service, Department of the Treasury (Treasury), for our views 
on a proposal to permit the use of imprest funds (1) to make emer- 
gency salary payments without specific advance approval by Treasury, 
and (2) to make partial salary payments to new employees early in the 
week following the first week of employment. 

Currently, Treasury permits agency use of imprest funds for emer- 
gency salary payments in the following situations: 

1. Payments to employees who are not issued a check on the sched- 
uled payday due to an administrative error or to a delay in processing 
necessary documents; 

2. Payments to youths hired under special programs for the dis- 
advantaged during the initial pay period when waiting for the normal 
payday would impose a serious financial hardship ; and 

3. Payments to employees who receive a salary check for less than 

90 percent of the net amount due. 
Under current procedures, each agency wishing to use imprest funds 
in this way must obtain Treasury’s advance approval. Treasury fur- 
ther requires that such payments be entered on agency payroll records, 
that no payments be made prior to the time work has been performed 
and compensation earned, and that imprest funds be used only in loca- 
tions not situated near a disbursing center. Treasury has informally ad- 
vised us that approximately one-third of all Federal agencies have al- 
ready requested, and been granted, approval to make emergency salary 
payments as outlined in this paragraph. 

Treasury now states that many new Federal employees are faced 
with a hardship situation prior to receipt of their first salary check 
analogous to the situations of employees eligible for receipt of emer- 
gency salary payments. Although Treasury has not previously per- 
mitted partial salary payments to new employees, it notes that em- 
ployees hired at the beginning of a pay period must generally wait 
a minimum of 3 weeks before receiving their first salary check. This 
lapse of time can impose financial hardship on an employee. The par- 
tial salary payments proposed by Treasury to be made in the second 
week of employment would be subject to the same guidelines presently 
imposed with respect to emergency salary payments. 

We have reviewed titles 5 and 31 of the United States Code and 
know of no statutory impediment to Treasury’s proposal. 5 U.S.C. 
§ 5504 defines the basic pay period as “two administrative work- 
weeks” but does not preclude the types of partial or emergency pay- 
ments contemplated by the proposal. In addition, 31 U.S.C. § 529 
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generally prohibits advance payments. Thus, as Treasury recognizes, 
the partial or emergency salary payments may not represent advance 
payments (except as authorized by 5 U.S.C. § 5522). 

As Treasury also recognizes, various regulations will have to be 
amended to implement the proposal. For example, the Treasury Fis- 
cal Requirements Manual, title 4, section 3040.20, currently prohibits 
the use of imprest funds to make cash payments for personal services 
unless specifically authorized. Also, the proposal should be coordinated 
with the Office of Personnel Management (OPM), which is responsible 
for prescribing pay administration regulations under 5 U.S.C. § 5504 
(c), and with the Office of Management and Budget (see, ¢.g., OMB 
Circular No. A-36, October 25, 1948). 

Section 112(a) of the Budget and Accounting Procedures Act of 
1950 (31 U.S.C. §66(a)) requires the Comptroller General to pre- 
scribe the principles, standards, and related requirements to be ob- 
served by Federal departments and agencies in the operation of their 
financial management systems. These principles, standards, and re- 
quirements are set forth in the General Accounting Office Policy and 
Procedures Manual for Guidance of Federal Agencies. The GAO Man- 
ual does not prohibit the use of imprest funds for the contemplated 
partial and emergency salary payments. In pertinent part, the Manual 
provides: 

An imprest fund should satisfy a definite and continuing need of an agency for 
making cash disbursements. Disbursements from imprest funds generally are 
wre To vendors for goods and services. 


2. To employees as advances for specifically authorized expenditures. 


8. To employees as reimbursements for authorized expenditures. * * * 
* of * * ok * * 


Agencies having imprest funds shall issue regulations and establish pro- 
cedures for their use. Such regulations and procedures shall be consistent with 
regulations of the Treasury Department * * *. 7 GAO 27.3 and 27.8. 


We would point out, however, that 6 GAO 16.2 requires time and 
attendance reports for each civilian employee, to “provide aftirmative 
evidence that each employee is entitled to his normal pay or to a 
greater or lesser amount by a showing as to the number of hours of 
duty attendance and the nature and length of absences.” Should the 
Treasury proposal be implemented, corresponding adjustments to the 
time and attendance procedures currently used by the various agencies 
would be necessary. 

Subject to the qualifications mentioned above—prohibition on ad- 
vance payments, appropriate coordination with OPM and OMB, and 
adherence to time and attendance reporting requirements—we have 
no objection to the Treasury Department’s proposal. 
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[B-194057] 


Travel Expenses—Air Travel—Foreign Air Carriers—Reimburse- 
ment Basis 


Where U.S. air carriers were available from last point of official business, but 
where traveler combined personal business. with his return travel and used a 
train and a foreign air carrier for segments of the journey, the traveler may not 
be reimbursed travel expenses representing revenues diverted from U.S. air car- 
riers to foreign air carriers. Using the fare proration method set forth in 56 Comp. 
Gen. 209 (1977), the Fly America Act penalty is determined by subtracting the 
rail fare from the amount of revenues lost by U.S. air carriers determined under 
that formula. 

In the matter of Kenneth M. Curtis—Indirect Travel by Foreign 


Air Carrier and Railroad, July 11, 1979: 


This decision is in response to a request by the Chairman, United 
States Section, International Joint Commission (IJC), United States 
and Canada, to consider the disallowance of part of a travel voucher 
submitted by and paid to Governor Kenneth M. Curtis, one of the 
IJC’s Commissioners. The disallowance was based on a determination 
by the Department of State that the Commissioner should be assessed 
a penalty for violating the statutory requirement to use U.S. air car- 
rier service whenever available. That statute, commonly referred to as 
the Fly America Act, is Section 5 of the International Air Trans- 
portation Fair Competitive Practices Act of 1975, 49 U.S.C. § 1517 
(1976). 

The Commissioner was authorized to travel by air from Portland, 
Maine, to Penticton and Vancouver, British Columbia, and return to 
Portland. When the Commissioner completed his official duties in 
Vancouver, he traveled by rail at a cost of $46.84 to Calgary, Alberta, 
for personal business. He then returned to Portland by air, using a 
foreign air carrier between Calgary and Chicago, Illinois, because he 
believed that only foreign air carriers provided service from Calgary. 
The airfare from Calgary to Portland was $221.42. On his travel 
voucher, the Commissioner claimed the constructive airfare between 
Vancouver and Portland of $265,52, which was $2.34 less than the ex- 
pense he incurred for his return travel by way of Calgary. The De- 
partment of State disallowed $106.01 of the amount claimed as a 
penalty for improper use of a foreign air carrier inasmuch as U.S. 
air carriers provided service between Vancouver and Portland. The 
Chairman of the IJC has asked that the penalty assessment be re- 
considered in view of the fact that the Commissioner’s decision to 
continue his travel from Calgary rather than to return to Vancouver 
was prudent, both in terms of time and cost. 

The Fly America Act provides: 


* * * The Comptroller General of the United States shall d‘sallow any expendi- 
ture from appropriated funds for payment of such personnel or cargo transpor- 
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tation on an air carrier not holding a certification under Section 401 of this Act 
in the absence of satisfactory proof of the necessity therefor. * * * 
Guidelines implementing the Act were issued by the Comptroller Gen- 
eral. See B-138942, March 12, 1976. Among other things, they provide 
that a U.S. air carrier which can provide the service needed is con- 
sidered available even though comparable or a different kind of service 
by a foreign air carrier costs less or is preferred by the traveler. Under 
the Guidelines, we have held that a traveler must take U.S. air carrier 
service available at point of origin to the furthest practicable inter- 
change point. 55 Comp. Gen. 1230 (1976). Where the traveler does not 
properly route his travel, he is liable for any loss of revenues by U.S. 
air carriers which results from improper use of or indirect travel by 
noncertificated air carriers. 56 Comp. Gen. 209 (1977). 

In B-188648, November 18, 1977, we held an employee liable under 
the Fly America Act for $16.02 where, incident to his official travel by 
way of London, he combined personal travel by trading in his ticket 
to obtain a substitute ticket permitting him a side trip between London 
and Edinburgh aboard a foreign flag carrier. In response to the trav- 
eler’s arguments that there was no U.S. air carrier service between 
London and Edinburgh, that the travel was performed at no cost to 
himself or the Government, and that it was performed on his own 
time, we stated : 

* * * where the employee takes a side trip or otherwise indirectly routes his 
travel, and where such indirect travel is wholly or in part subsidized by the fare 
payable by the Government in connection with the employee's official itinerary, 
the employee is responsible not only for any additional cost attributable to his 
personal travel but for any diversion of revenues from certificated U.S. air car- 
riers. 56 Comp. Gen. 209 (1977). The opportunity that Government travel may 
afford an employee to augment his personal travel plans is purely fortuitous and 
is sanctioned only insofar as it does not result in additional cost to the Govern- 
ment or contravene otherwise applicable laws and regulations. To the extent 
that such personal travel results in a reduction in receipt of Government reve- 
nues by U.S. air carriers over revenues they would have earned had the em- 
ployee performed only authorized travel, that personal travel does involve a 
violation of the requirement for use of certificated U.S. air carrier service im- 
posed by 49 U.S.C. § 1517. 

Under these authorities, the Commissioner is responsible for the 
portion of the airfare payable by the Government which his personal 
travel to Calgary diverted from U.S. to foreign air carriers. We note 
that his responsibility under the Fly America Act does not extend to 
amounts diverted to carriers providing other modes of transportation, 
such as railroads or vessels. B-190575, May 1, 1978. Contrary to the 
Commissioner’s understanding, U.S. air carrier service to Portland, 
Maine, by way of Denver, Colorado, was available in Calgary on the 
morning he traveled. Had he taken that flight, he would not have been 
subject to a penalty since the only redistribution of revenues occa- 
sioned by his personal travel would have been from U.S. air carriers 
to the railroad which provided service between Vancouver and Cal- 
gary. However, the Commissioner traveled from Calgary to Chicago 
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aboard a foreign air carrier. He is, therefore, responsible for the pro- 
rated portion of the $265.52 airfare from Vancouver that was trans- 
ferred from U.S. air carriers to the foreign air carrier which provided 
service from Calgary to Chicago. The same penalty would pertain even 
if there had been no U.S. air carrier providing service from Calgary, 
since the Commissioner’s travel to Calgary was personal rather than 
for official business. 

Thus, we are in agreement with the Department of State’s determi- 
nation to assess the Commissioner a penalty for the use of a foreign 
air carrier occasioned by his personal travel to Calgary. Because the 
travel to Calgary was not for official business, the fact that it was less 
costly and more efficient in terms of the traveler’s personal itinerary 
does not provide a basis to disregard the requirement to use otherwise 
available U.S. air carrier service. However, we are unable to verify 
the $106.01 penalty which appears to have been calculated by the De- 
partment of State on the basis of a proration of the fares involved. 
Using the fare proration method discussed in 56 Comp. Gen. 209 
(1977) and subtracting the rail fare of $46.44 for travel from Van- 
couver to Calgary, the penalty for which the Commissioner is respon- 
sible is $90.51 and since the Commissioner already has been assessed 
a penalty of $106.01 by the Department of State, there is a refund of 
$15.50 due him. 

Because a portion of the indirect travel involved was by rail, caleu- 
lation of the penalty amount involves an additional step beyond ap- 
plication of the fare proration formula set forth in 56 Comp. Gen. 209 
(1977). The dollar amount determined under that formula reflects 
revenues lost by U.S. air carriers as a result of improper or indirect 
travel. Because a portion of that amount represents Government reve- 
nues diverted to a rail carrier, for which there is no penalty, the rail 
fare of $46.44 is subtracted from the amount of revenues lost by U.S. 
air carriers to determine the amount of revenues lost as a result of the 
traveler’s use of foreign air carriers. The following calculation is set 
forth as a matter of clarification : 


Authorized route—Vancouver to Portland 
Date City Time Flight No. 


Lv 9/17/78 Vancouver 7:40a UA404 
Chicago 1;30p 

Lv Chicago 2:20p UA216 

Ar Boston 5:30p 

Lv Boston 6:43p DL518 

Ar Portland 7:15p 


Fare payable by Government $265. 52 
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Actual route—Vancouver to Portland 
Date City Time Flight No. Fare 


9/15/78 Vancouver 4:00p CP Rail 
9/16/78 Calgary 1:15a $46. 44 
9/17/78 Calgary 11:15a AC836 
3 Chicago 3:15p 93. 42 
Chicago 4:45p TW220 
Boston 7 :54p 99. 00 
Boston 8:50p CL422 
Portland 9:22p 29. 00 


Through fare paid $267. 86 


Revenues Diverted from U.S. Air Carriers 
Sum of certificated carrier segment 


ize 
fares authorized Fare payable 


Sum of all segment fares authorized by Government 


minus 
Sum of certificated carrier segment 


fares traveled Through fare 


Sum of all segment fares traveled paid 


(including rail) 
$265. 52 $99 + $29 
X $265. 52— —————' X $267. 86= 
$265. 52 $267. 86 
1 X $265. 52—. 48 $267. 86= 
$265. 52 —$128. 57 = $136. 95 


Revenues Diverted to Foreign Air Carriers 

Revenues diverted from U.S. air carriers 
minus 

Revenues diverted to rail carrier= 

$136. 95—$46. 44=—$90. 51 


[B-194509] 


Officers and Employees — Transfers — Relocation Expenses — 
Temporary Quarters — Entitlement 


Employee claims additional expenses for temporary quarters subsistence. Agency 
denied claim because employee had already been paid for a house-hunting trip. 
Agency exercised its discretion and followed policy outlined in Federal Travel 
Regulations to reduce period for occupying temporary quarters if house-hunting 
trip has been made. Even if method used resulted in reduced cost to Government, 
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it does not furnish a basis for payment of temporary quarters subsistence. Claim 
is denied. 

In the matter of John A. Orris—Relocation—Temporary Quarters 
Subsistence, July 11, 1979: 


An advance decision has been requested by Claude F. Pickelsimer, 
Jr., an authorized certifying officer of the Public Health Service, De- 
partment of Health, Education, and Welfare (HEW), concerning the 
reclaim voucher of Mr. John A. Orris for additional temporary 
quarters subsistence expenses incident to a permanent change of sta- 
tion from Lansing, Michigan, to Atlanta, Georgia. 

By travel order dated October 18, 1977, Mr. Orris was authorized 
one round trip to his new duty station to seek housing. Mr. Orris’ 
travel order states in pertinent part as follows: 

* * * TRAVELER MUST TRAVEL IN ACCORDANCE WITH TRAVEL 
ORDERS. NO DEVIATIONS AUTHORIZED. Round trip via POA @ 10¢ per 
mile, 10/23-28/77, for employee and spouse from Lansing, MI to Atlanta, GA 
to seek housing authorized in accordance with F.T.R. (GSA Bulletin, FPMR, 
A-40) Part 4, subsistence—temporary duty quarters at new duty station may 


be reduced by the amount of the round trip to seek housing or disallowed. [Italic 
supplied. ] 


Mr. Orris’ claim for reimbursement for a round trip to find housing 
was allowed. A portion of his claim, representing the 2-day period that 
he and his family awaited delivery of household goods, was allowed 
in the amount of $80.65. He is seeking an additional $339.37 for tem- 


porary quarters. 

The certifying officer states that it is the policy of HEW’s Center 
for Disease Control to authorize either a round trip to seek housing 
or temporary quarters, but not both. Mr. Orris, however, says that the 
total amount he claimed was less than what would have been claimed 
had the round trip not been utilized since charges for 2 months storage 
of household goods and 30 days temporary quarters would have been 
incurred. He requests reimbursement because he alleges that the 
method he used was more advantageous to the Government. 

Under the provisions of section 5724a(a) of title 5, United States 
Code, an employee and his spouse traveling together may be author- 
ized one round trip to seek permanent residence quarters at a new duty 
station, and the employee and his immediate family may be reimbursed 
for the expenses of occupying temporary quarters for a period of 30 
days. 

Paragraphs 2-4.1 and 2-5.1 of the Federal Travel Regulations 
(FPMR 101-7) (May 1973) establish the general policy for adminis- 
tering thece provisions. They state that a round trip to seek residence 
quarters may be authorized when circumstances warrant it and that 
an appropriate official of the agency shall decide whether such a trip 
should be authorized. Thus, authorization for travel to seek residence 
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quarters is discretionary with the agency. The agency, in the exercise 
of its discretion, issued travel orders and authorized Mr. Orris a round 
trip to seek housing with the stipulation, quoted above, that reimburse- 
ment for temporary quarters might be reduced or disallowed. 

This stipulation by the agency is consistent with the policy con- 
tained in the Federal Travel Regulations, both as to travel to seek 
residence quarters and subsistence while occupying temporary quar- 
ters. Paragraph 2~4.1b states, as to travel to seek residence quarters, 
that this part shall be administered to minimize or avoid the expense 
involved whenever other satisfactory and more economical arrange- 
ments can be made. Paragraph 2-5.1 states that, as a general policy, 
the period for temporary quarters shall be reduced or avoided if a 
round trip to seek permanent residence quarters has been made. As- 
suming then that Mr. Orris is correct in his statement that the method 
he chose was less costly to the Government, this fact is apparently one 
of the reasons that such a policy has been implemented. Mr. Orris was 
apparently successful in his house-hunting trip and his travel orders 
put him on notice that subsistence expenses for temporary quarters 
might be reduced by the amount of the round trip to seek housing or 
disallowed. 

Therefore, even if the method used resulted in reduced cost to the 
Government, it does not furnish a basis for payment of temporary 
quarters subsistence. Matter of Patrick J. Twohig, B-185511, March 3, 
1976. 

Accordingly, Mr. Orris may not be reimbursed the claimed expenses. 


[B-195173] 


Contracts — Cost-Plus — Cost-Plus-a-Percentage-of-Cost Prohibi- 
tion—Payment Basis 

Even though costs incurred under contracts awarded pursuant to grant projects 
were based on cost-plus-percentage-of-cost contracting, contractor can be paid on 
quantum meruit/quantum valebat basis as agency has determined costs to be 
reasonable and Government received benefit of services. 

In the matter of Federal Aviation Administration—Request for 
Advance Decision, July 16, 1979: 


The Rocky Mountain Region, Federal Aviation Administration 
(FAA), Department of Transportation (DOT), has requested our 
Office’s opinion as to whether certain costs incurred under contracts 
awarded pursuant to two grant projects of the Airport Development 
Aid Program (ADAP) are payable. 

The projects involved are ADAP Project No. 6-30-0046-04, Kalis- 
pell, Montana, and ADAP Project No. 6-380-0012-05, Butte, Montana. 
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Recent audits by the Office of the Inspector General, DOT, have dis- 
closed that portions of the engineering contracts for the projects were 
based on a cost-plus—percentage-of-cost (CPPC) method of con- 
tracting. 

Appendix “M” of the Federal Aviation Regulations, part 152, states 
that the CPPC method of contracting will not be used in connection 
with ADAP projects. FAA Order No. 2940.5, chapter 1, paragraph 9d, 
requires that the Comptroller General be consulted as to the propriety 
of payments under illegal contracts. 

The FAA advises that at the time the contracts were approved, the 
contracts contained a “not to exceed” cost limitation and, therefore, it 
was concluded they were not CPPC type contracts. The FAA has also 
determined that the costs are reasonable in amount and that steps have 
been taken to prevent further occurrences of this nature. 

The contracts in question provided that the firm’s profits were to be 
based on 15 percent of actual direct labor and overhead costs, 

The fourfold test utilized to determine if a certain contract is a 
CPPC type involves whether (1) payment is.on a predetermined per- 
centage rate; (2) the predetermined percentage rate is applied to actual 
performance costs; (3) contractor’s entitlement is uncertain at the time 
of contracting; and (4) contractor’s entitlement increases commen- 
surately with increased performance costs. Marketing Consultants 
International Limited, 55 Comp. Gen. 554 (1975), 75-2 CPD 384. The 
instant contracts clearly meet these tests. 

The presence of a cost limitation in the contract does not save the 
contract from violating the prohibition contained in the FAA regula- 
tions, 38 Comp. Gen. 38, 40 (1958). 

However, our Office and the courts have recognized that where goods 
are furnished or services rendered but the contract under which the 
performance occurred is void, an obligation on the United States arises 
to pay the value of the goods or services actually furnished upon an 
implied contract for a guantum meruit/quantum valebat. 33 Comp. 
Gen. 533, 5387 (1954) and Pacific Maritime Association v. United States, 
123 Ct. Cls. 667, 675-677 (1952). We find this rule to have equal appli- 
cation here, where the question is the eligibility of costs under a grant- 
type arrangement, the purpose of which was fulfilled by the rendering 
of the services. 

As the FAA has determined the costs in question to be fair and rea- 
sonable and the Government received the benefit of the service, the 
costs may be paid. 
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[B-193933] 


Federal Procurement Regulations—Late Proposals—Consideration 


Propriety—Rule—“Only Proposal Received” Exception—Appli- 
cability 


Manufacturers’ late proposals, submitted after closing date for receipt of pro- 
posals and timely receipt of dealer’s proposal for “identical” product, do not 
constitute “only proposal received” within meaning of Federal Procurement 
Regulation 1-3.802-1(c) which permits consideration of late proposals and may 
not be considered for award. 


In the matter of Federal Sales Service, Inc., July 17, 1979: 


Federal Sales Service, Inc. (Federal Sales) has protested against 
the solicitation and acceptance of proposals by the Federal Supply 
Service, General Services Administration (GSA), from K/Tronic, 
Inc. (K/Tronic) and Verbatim Corporation (Verbatim) after the 
closing date for receipt of proposals specified in request for proposals 
(RFP) No. FPHO-D-75051-N-3-9-78. 

The RFP, issued on February’9, 1978, contemplates the award of 
indefinite quantity contracts for vided and sound recording tapes, mag- 
netic cards and digital cassettes for fiscal year 1979. GSA received 12 
proposals by March 9, 1978, the closing date for receipt of proposals, 
and began negotiations with the offerors on April 12, 1978. 

On June 22, 1978, GSA asked the protester to furnish a bona fide 
manufacturer’s commercial price list for its cassettes. Federal Sales 
submitted a K/Tronic price list, stating that the cassettes are made 
by K/Tronic in accordance with an unwritten specification and sold 
under the protester’s “Unicopy” label. On August 3, 1978, GSA re- 
quested a preaward survey of K/Tronic’s facilities, pursuant to Fed- 
eral Procurement Regulations (FPR) § 1-1.1205-4 (1964 ed. amend. 
95) and GSA Procurement Regulations (GSPR) § 5A-1.1205-4 (1977 
ed.), in order to verify the protester’s statements. The Plant Facilities 
Report (PFR), dated August 25, 1978, stated that the K/Tronic and 
Unicopy cassettes are the same, except that the Unicopy cassette is of 
lower quality, and concluded that the protester is capable of perform- 
ing under the RFP. 

K/Tronic submitted a proposal on September 6, 1978. Although 
GSA had decided on the basis of the PFR to return the protester’s 
proposal, after a September 14, 1978 conversation between Federal 
Sales and GSA personnel the firm’s proposal was instead held in 
abeyance. 

On November 8, 1978, Federal Sales added 14-inch data cartridges 
manufactured by Verbatim to its original proposal. GSA contacted 
Verbatim on the same day. The firm expressed an interest in represent- 
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ing itself under the Federal Supply Schedule (FSS) and submitted a 
proposal for 14-inch data cartridges on December 6, 1978. 

GSA states that the protester, K/Tronic and Verbatim have offered 
identical products under GSA Special Item Number 165-25-Digital 
Cassettes/Cartridges. While five contracts for this item have been 
awarded to other offerors, no award has been made to any of the three 
firms involved. GSA has advised us that if Federal Sales’ protest is 
denied, the protester, K/Tronic and Verbatim will be asked to submit 
their best and final offers and the offer which presents the most favor- 
able discount advantage to Government and meets established bench- 
mark criteria will be recommended for award. 

Federal Sales essentially contends that the offers submitted by 
K/Tronic and Verbatim after the March 9 closing date should be re- 
jected as late proposals and that award should be made to Federal 
Sales for both manufacturers’ products. 

GSA asserts that late proposals submitted in response to multiple- 
award FSS solicitations may be evaluated and considered for award 
in accordance with the agency’s procedures. The RFP incorporates by 
reference GSA Form 1424, GSA Supplemental Provisions (June 1977 
ed.) ; paragraph 62 sets forth the late proposal clause prescribed in 
FPR § 1-3.802-1(a) (1964 ed. amend. 194) which permits considera- 
tion of a late proposal received before award if “[i]t is the only pro- 
posal received.” The term “only proposal received” is defined to include 
a proposal offering proprietary items where the RFP specifies that 
awards will be made on the basis of such items identified by the offeror 
by brand name, model, type or other identification. FPR § 1-3.802-1 
(c) (3) (1964 ed. amend. 194). GSPR § 5A-3.802-1 (1978 ed.) imple- 
ments that definition to include offers received in response to multiple- 
award FSS solicitations in accordance with FPR § 1-3.802-1(c) (3) in 
the term “only proposal received.” GSA therefore concludes that the 
K/Tronic and Verbatim proposals, albeit late, fall within the “only 
proposal received” exception and were properly entitled to evaluation 
and consideration for award. 

We cannot, however, agree with GSA’s interpretation and proposed 
application of these regulations. GSA has stated that the products 
offered by the protester, K/Tronic and Verbatim, are identical and that 
in the event negotiations were reopened only one contract would be 
awarded. We therefore believe that the “only proposal exception” can- 
not be applied to the late proposal submitted by K/Tronic and Ver- 
batim. GSA had already received a timely proposal, that of the 
protester, for the product by the March 9 closing date. Thus proposals 
for the “identical” product submitted after the closing date could 
hardly be considered the “only proposal received,” nor does GSPR 
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§ 5A-3.802-1 expand that exception as it applies to FSS procurements 
because it pertains to proposals submitted in accordance with FPR 
§ 1-8.802-1(c) (3). See Office & Interior Furnishings, B-191655, Sep- 
tember 5, 1978, 78-2 CPD 168. 

Because the proposals do not fall within any of the exceptions under 
which they may be considered, notwithstanding their lateness, they 
must be rejected as late. FPR § 1-3.802-1(b) (1964 ed. amend. 194). 
Although the Government may lose proposals which offer terms more 
advantageous than those timely received, the paramount consideration 
in applying the late proposal rules is the maintenance of confidence in 
the integrity of the Government procurement system rather than the 
possible advantage to be gained in a particular procurement. L’mer- 
gency Care Research Institute, B-181204, August 23, 1974, 74-2 CPD 
118. 

K/Tronic and Verbatim, having failed to submit timely initial pro- 
posals, may not participate in further negotiations, and reopening 
negotiations without a valid reason tends to undermind the integrity of 
the competitor negotiation process. See LC Dover, B-182104, Novem- 
ber 29, 1974, 74-2 CPD 301; 50 Comp. Gen. 547, 552-53 (1971). We 
therefore recommend that GSA reject the late proposals of K/Tronic 
and Verbatim and make award to Federal Sales, if otherwise appro- 
priate. 

The protest is sustained. 


[B-194318] 


Contracts—Protests—Oral—To Procuring Agency 


Oral protest to agency is permissible if intent to protest is clear. Intent to pro- 
test withdrawal of small business set-aside is not evident by protester’s state- 
ment prior to bid opening merely expressing displeasure with withdrawal. 
Therefore, protest filed with General Accounting Office (GAO) after bid opening 
objecting to withdrawal of set-aside is untimely and not for consideration on 
the merits. 


Contracts—Awards—Small Business Concerns—Set-Asides—With- 
drawal—Procedural Compliance 


Contracting officer’s withdrawal of small business set-aside without notifying 
Small Business Administration (SBA) liaison representative, thereby denying 
SBA its right to appeal withdrawal to head of procuring agency, was contrary 
to regulation and to purpose and intent of Small Business Act. GAO recom- 
mends post-award referral of set-aside withdrawal to SBA with view toward 
possible termination of contract for convenience of the Government and 
resolicitation. 


In the matter of Comprehensive Health Services, Inc., July 17, 1979: 


Comprehensive Health Services, Inc. (Comprehensive), a small 
business, protests the withdrawal of a small business set-aside by the 
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Department of Commerce. Comprehensive alleges that the Depart- 
ment should not have removed the set-aside restriction and did not 
comply with the regulatory provisions and Departmental guidelines 
applicable to such withdrawals. 

Although we find the first allegation to be untimely, we sustain 
the protest on the second ground. 

The record shows that invitation for bids (IFB) BA-79-SA-C- 
00150 was originally issued as a total small business set-aside, but that 
an IFB amendment was issued to remove the restriction after the 
Department received a protest from another firm. Comprehensive 
alleges that it then filed an oral protest with the agency prior to bid 
opening and that its subsequent protest to this Office, filed after bid 
opening, is consequently timely. 

However, an oral protest—permissible under Federal Procurement 
Regulations (FPR) 1-2.407-8(a) (1964 ed. amend. 139)—must be 
stated in such a fashion that the intent to lodge a protest is clear. 
Joule Technical Corporation, 58 Comp. Gen. 550 (1979), 79-1 CPD 
364. Here, the contract specialist advises that after the amendment was 
issued Comprehensive’s representative orally expressed his displeasure 
regarding the withdrawal of the small business set-aside. While the 
contract specialist acknowledges that the protester “complained” about 
the withdrawal, she did not conclude that Comprehensive was protest- 
ing this fact. According to the contract specialist, Comprehensive’s 
representative ended this conversation by stating that the firm would 
submit a bid. The protester does not dispute this. In our opinion, an 
intent to protest is not evidenced by the mere expression of displeasure. 
For example, we have held that an offeror’s mere assertion that a 
wage determination is incompatible with a solicitation does not re- 
flect an intent to protest. Joule Technical Corporation, supra. 

Under the circumstances, we believe Comprehensive’s initial protest 
was that filed with GAO after bid opening. Since the removal of the 
set-aside by the IFB amendment relates to the solicitation itself, we 
view the protester’s general objections to the removal as going to an 
alleged solicitation defect, which under our Bid Protest Procedures 
must be protested prior to bid opening. See 4 C.F.R. 20.2(b) (1) 
(1979). Since we cannot conclude that Comprehensive protested prior 
to bid opening, we find the protester’s general objections to the set- 
aside withdrawal as untimely and therefore we will not consider them 
on the merits. 

Comprehensive’s second basis for protest, the Department’s alleged 
failure to follow applicable regulations, is not related to a solicitation 
defect, however, and we view that portion of the protest as timely. We 
also find the record supports Comprehensive’s allegations. 
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FPR 1-1.706-3(b) provides that a contracting officer shall initiate 
a withdrawal of a small business set-aside by giving notice to the Small 
Business Administration (SBA) representative. If that representa- 
tive does not agree to the withdrawal, the matter ultimately may be 
appealed to the head of the agency. Such notice was not given to the 
SBA representative in this case. 

The Small Business Act, 15 U.S.C. 631 e¢ seg. (1976), reflects a 
national policy of furthering the interests of small business concerns 
and in awarding a fair proportion of procurement contracts to such 
concerns. The SBA, created by the Act, is charged with promoting 
policies and taking actions to assure that small businesses receive their 
fair share of Government procurement awards. To carry out this re- 
sponsibility, SBA assigns representatives to procurement activities. 
These representatives are expected to screen agency decisions not to 
set aside procurements for small business and to process appeals to 
the agency head if SBA does not concur with negative decisions. See 
FPR 1-1.706-1, 1-1.706-2, and 1-1.706.3. 

Those FPR sections, envisioning SBA participation in the set-aside 
decision process, implement the Small Business Act provision which 
authorizes the SBA to appeal to the procuring agency head a set-aside 
matter on which there is disagreement. See 15 U.S.C. § 644. Obviously, 
if the SBA representative is not properly notified of set-aside de- 
cisions, the SBA is denied the right to appeal in contravention of the 
statute. See 53 Comp. Gen. 58, 60 (1973). Here we think it is clear that 
the Department’s failure to notify the SBA liaison representative of 
the set-aside withdrawal] denied SBA that right and was inconsistent 
with the purpose and intent of the Act. 

We are recommending that the contracting officer immediately refer 
the case to the SBA liaison representative so that he may pursue the 
matter as contemplated by the FPR. If a final determination is made 
that the set-aside should not have been withdrawn, the contract 
awarded to another firm (a large business) should be terminated for 
the convenience of the Government and the requirement resolicited 
as a set-aside. 

This decision contains a recommendation for corrective action to be 
taken. Therefore, we are furnishing copies to the Senate Committees 
on Governmental Affairs and Appropriations and the House Commit- 
tees on Government Operations and Appropriations in accordance 
with section 236 of the Legislative Reorganization Act of 1970, 31 
U.S.C. § 1176 (1976), which requires the submission of written state- 
ments by the agency to the committees concerning the action taken 
with respect to our recommendation. 
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[B-193648] 


Leaves of Absence—Without Pay—Substitution for Annual and 
Sick Leave 


A Federal employee applied for disability retirement, waived military retired 
pay to increase his Civil Service annuity and spouse’s survivor annuity to be 
effective when retirement is granted, but then went on extended sick leave and 
died in that status. While the agency has discretionary authority to place him 
in a _leave-without-pay (LWOP) status because of retirement counseling errors 
or his misunderstanding, where there is nothing of record to show such counsel- 
ing error or that he misunderstood that a sick leave status was not retirement, 


it would be improper to retroactively substitute LWOP for sick leave. B—190204, 
January 26, 1978, distinguished. 


In the matter of Mr. Bartley T. Stokes, July 19, 1979: 


The Navy has asked whether it may retroactively substitute leave 
without pay (LWOP) for sick leave for a period just prior to the 
death of an employee so that his military retired pay waiver may be 
given effect and his military service combined with civilian service to 
increase his spouse’s survivor annuity. 

Although the matter of substituting LWOP for sick leave charged 
(retroactively decreasing the deceased employee’s pay entitlement) is 
within our jurisdiction, the Office of Personnel Management must de- 
termine how to compute the survivor annuity. 5 U.S.C. 8347. We have 
previously answered questions relating to leave charges and pay en- 
titlement which have been asked primarily because of the effect on 

ivil Service Retirement benefits, Apparently the Civil Service Com- 
mission (now Office of Personnel Management) has paid benefits con- 
sistent with those decisions. While we cannot direct payment or with- 
holding of payments from the Civil Service Retirement Fund, we have 
considered the leave substitution question and for the reasons given 
below have determined that substitution should not be allowed in this 
case. 

Mr. Bartley Stokes was a civilian employee of the Federal Govern- 
ment from February 12, 1954, to March 25, 1977, the date of his death. 
Prior to that employment, he performed active duty in the United 
States Navy, for which he received retired pay. 

On August 19, 1976, Mr. Stokes executed an application for disa- 
bility retirement under the Civil Service retirement system and elected 
to provide his spouse with a survivor annuity. On September 7, 1976, 
he signed a letter to the Commanding Officer, Navy Finance Center, in 
which he stated that he wanted to waive his military retired pay “ef- 
fective the day after my civilian disability retirement is approved by 
the Cvil Service Commission, to be combined with my Civil Service 
retirement.” On September 10, 1976, his retirement application was 
forwarded by his agency to the Civil Service Commission and he went 
or extended sick leave. The record shows that he had in excess of 41 
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years of active Federal service and approximately 1 year of sick leave 
to his credit (to terminate on September 29, 1977) at that time. 

By document dated October 1, 1976, the Civil Service Commission, 
in response to the employee’s disability retirement application, advised 
the Accounting Support Center, Naval Air Station, that while the 
employee’s disability retirement had been approved, his final SF 2806 
“Individual Retirement Record” could not be forwarded for final ac- 
tion because he was still on the payroll of his agency in a sick leave 
status, confirming the September 29, 1977 termination date. Mr. Stokes 
died on March 25, 1977, while in that status. 

Mr. Stokes had not elected coverage under the Survivor Benefit 
Plan, 10 U.S.C. 1447-1455, to provide an annuity for his wife based 
on his military retired pay. As a result, the only survivor annuity 
available to his spouse was that provided under the Civil Service sys- 
tem based on his civilian service. Since Mr. Stokes was not in a Civil 
Service retirement status at the time of his death but was on his 
agency's payroll, he was not able to combine his military service with 
his Civil Service time for the purpose of establishing an annuity at 
the higher rate. Thus, Civil Service survivor annuity for his spouse 
is not for computation on the basis of the higher rate. 

Therefore, the agency asks whether it may retroactively substitute 
leave without pay for sick leave in Mr. Stokes’ case and the employee’s 
surviving spouse reimburse the agency for all sick leave payments 
made. The basis for that request is that while it appears that the em- 
ployee completed all paperwork necessary for retirement and to com- 
bine both his military and civilian service for annuity purposes, it is 
claimed that there is an aura of uncertainty as to whether he fully 
understood that he was still on the Civil Service rolls as a full-time 
employee while in a sick leave status. In support of that request, the 
submission cites our decision B-190204, January 26, 1978. 

In that decision, we considered the case of an employee on sick 
leave who, because of the critical nature of his illness, was unable to 
conduct his own affairs. He appointed his spouse to act on his behalf 
in the matter of his retirement. His spouse apparently received coun- 
seling and sought immediate disability retirement for her husband. 
Since the employee was receiving military retired pay, in order to 
maximize his retirement annuity and his spouse’s survivor annuity 
he had to be on the Civil Service retirement rolls prior to his death. 
In order to accomplish this, his wife executed both his application 
for immediate disability retirement and a waiver of his military 
retired pay, delivering them to the agency. Apparently due to the 
anxieties of the moment, she failed to request a change in his status 
from sick leave to leave without pay and the failure to do so went 
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unnoticed. The employee died shortly thereafter while in a sick leave 
status. 

Based on the spouse’s statement regarding her understanding of 
information given, the critical nature of her husband’s illness, and 
the evidence of record corroborating the probable misunderstanding 
and error, we held that there was sufficient evidence to show that it was 
her intention to effect his immediate retirement, thereby maximizing 
his annuity and her survivor annuity. As a result, we concluded that 
it was appropriate for the agency to exercise their discretion and 
retroactively substitute leave without pay for sick leave in that case. 

In general, the exercise of discretion in the granting of leave to an 
employee (annual, sick or leave without pay), within the limitation 
of applicable laws and regulations, is an administrative matter. When 
leave has been properly granted and compensation paid therefor hy 
the agency, we are without jurisdiction to either review or direct any 
change in administrative records in the absence of any abuse of that 
authority. See 36 Comp. Gen. 183 (1956). Thus, where the administra- 
tive office changes the record to show an employee in a leave-without- 
pay status for all or any part of periods previously charged to annual 
or sick leave where the evidence of record shows that the original 
leave status to be in error, even after the employee’s separation, by 
death or otherwise, we would not be required to object. See 24 Comp. 
Gen. 143 (1944). It is our view that the underlying basis for the exer- 
cise of sound administrative discretion in this area must be the exist- 
ence of evidence of record which points up misunderstandings or mis- 
takes, as was the case in B-190204, January 26, 1978. 

The regulations governing Civil Service retirement are set forth in 
the Federal Personnel Manual (FPM) Supplement 831-1, Subchap- 
ter S10 of which applies to disability retirement. Paragraph S10-5 
thereof, which discusses agency responsibility for counseling in dis- 
ability retirement cases, provides in part: 

a. In general. Generally, an employee who has a large accumulation of sick 
leave should defer filing an application for disability retirement until his or her 
leave reaches a balance of approximately 60 days. The agency should give every 
assistance to the employee in completing the application by helping him or her 
to select the type of annuity best suited to the circumstances * * *. If the 
employee is unable to work, the agency should carry him or her in a leave 
status (with or without pay) until notified by the Civil Service Commission of 
its action on the application. 

In conjunction with the foregoing, paragraph S3-5 provides in 
part: 

f. Waiver of military retired pay. 

(1) An employee or employee-annuitant who is receiving military retired pay 


which bars credit for military service * * * may elect to waive the retired pay 
and have military service added to civilian service. * * * 


* * * * * * * 
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(4) In certain disability claims (where the nature of the disability appears to 
be very serious and the applicant is in receipt of military retired pay), the 
following procedure is suggested in order to ensure the maximum annuity benefits 
to the employee and spouse. Where unused sick leave is involved, and the appli- 
cant meets the age and service requirements for disability annuity, he or she 
may be placed on LWOP instead of sick-leave-with-pay status, and request a 
waiver of military retired pay. In the event of the applicant's death while the 
disability claim is pending, he or she can be considered to have completed a 
valid waiver of military retired pay after the commencing date of annuity 
because the annuity would commence the day following the last day in pay 
status. 

In this way, credit for all honorable, active periods of military service will be 
included in computing both the annuity and the survivor benefits. 


Paragraph S3-7g(8) of the same regulation provides in part: 


a. General rule. The services of an employee who * * * dies leaving a widow 
or widower entitled to survivor annuity is increased by the days of unused sick 
leave to his or her credit under a formal leave system. * * * 

g.(3) ***In general, it is more advantageous to the employee to be sepa- 
rated as of the date sick leave expires than to be separated upon approval of the 
retirement application and receive retirement credit for his unused sick leave. 

Under these regulations, while an agency is required to counsel an 
employee on retirement matters, including advising him as to the 
ramifications of taking certain courses of action, there is no require- 
ment that the employee must follow the recommendations of the 
agency, since the choice is his to make. In other words, while the 
agency is to counsel the employee, it is the employee’s responsibility 
to elect that course of action which he feels is in his best interest. The 
fact that subsequent events establish that the employee erred in his 
choice would not serve as a basis for an administrative change in 
his record. 

In the present case, the employee acted for himself prior to actually 
going on sick leave on September 10, 1976. He executed his disability 
retirement application on August 19, 1976, as well as a waiver of his 
military retired pay on September 7, presumably based on retirement 
information administratively provided. When his disability retirement 
was approved he did not retire but continued on sick leave. Consider- 
ing the fact that he had more than 41 years of creditable service and a 
year of sick leave to his credit, it may have appeared to him that receiv- 
ing full pay in a sick leave status was more advantageous than receiv- 
ing sick leave credit for retirement computation purposes. It is also 
noted that he had used more than 6 months of that leave before he 
died. 

Unlike the situation in B-190204, January 26, 1978, no substantial 
evidence has been presented to show that the employee received incom- 
plete or erroneous retirement counseling. Also, no evidence has been 
presented to show that during any of the period from August 1976 to 
his death in March 1977 Mr. Stokes intended to receive anything other 
than that which he was receiving or that he misunderstood that he was 
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not retired while in a sick leave status. Therefore, based on the record 
before us, it is our view that it would be an abuse of discretition for the 


agency to retroactively substitute leave without pay for sick leave in 
this case. 


[B-194053] 


General Accounting Office—Jurisdiction—Contracts—Small Busi- 
ness Matters—Procurement Under 8(a) Program—Subcontractor 
Eligibility Determinations by SBA 


Question of whether firm is eligible for assistance under section 8(a) of Small 
Business Act is basically matter for determination by Small Business Adminis- 
tration and is not subject to legal review by General Accounting Office. 
Contracts — Awards — Small Business Concerns — Procurement 
Under 8(a) Program—Subcontractor Eligibility Standards—Statu- 
tory Changes 


General Accounting Office review of Small Business Administration (SBA) ac- 
tion under 8(a) program is limited to determining whether SBA has followed its 
regulations. Where firm was determined eligible and accepted into 8(a) program 
based on social disadvantage alone and law and regulations were subsequently 
changed to require both social and economic disadvantage, recommendation is 
made to SBA to review firm’s eligibility to determine if it should be allowed to 
continue to participate in 8(a) program or if participation should be terminated 
in accordance with present law and regulations. 


In the matter of Orincon Corporation, July 19, 1979: 


Orincon Corporation (Orincon) protests the award of a subcontract 
by the Small Business Administration (SBA) to Scientific Systems, 
Inc. (Scientific) , under request for proposals F33615—79-R-3014 issued 
by Wright-Patterson Air Force Base, Ohio. The solicitation, which 
calls for a study to develop optimization techniques applicable to flight 
performance analysis methods, was set aside by the Air Force for 
minority business enterprises pursuant to section 8(a) of the Small 
Business Act, 15 U.S.C. § 6387(a) (1) (1976). 

Orincon contends that Scientific does not qualify as a section 8(a) 
minority business enterprise. In support of this contention, Orincon 
alleges that the principals of Scientific are not economically and so- 
cially deprived and that they are aliens, being citizens of India, In 
addition, Orincon claims that Scientific has become a self-sustaining, 
competitive entity and, therefore, does not need procurement assistance 
from the Government. 

Scientific asserts that it is entitled to treatment as a disadvantaged 
small business. Scientific argues that it is in fact socially disadvan- 
taged because its president is Asian in origin. Also, Scientific alleges 
that it is quite small, having net liquid assets of less than $60,000. 
Consequently, Scientific believes that its resources, capital, and credit 
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opportunities are more limited than its competitors’. According to 
Scientific, the economic disadvantage of a small business should 
be evaluated on the basis of its position compared to its competitors 
and on the basis of its liquid net assets. 

A sources-sought synopsis of the procurement was publicized in 
the July 12, 1978, issue of the Commerce Business Daily. All except 
one of the 24 firms that responded to the solicitation were considered 
qualified to perform the proposed contract. Scientific, one of the 
qualified firms, identified itself as a minority business enterprise. 
Therefore, the Air Force offered the contract to the SBA with Scien- 
tific listed as a technically qualified company indicating minority 
business status. The SBA agreed to accept the contract. The Air Force 
emphasizes, however, that it had no voice in determining whether 
Scientific was eligible to be a section 8(a) subcontractor. 

The question of whether a firm is eligible for the 8(a) program is 
basically a matter for determination by the SBA and not this Office. 
Steamatic by M & S Tolcser, B-190799, December 22, 1977, 77-2 
CPD 496. Furthermore, we have consistently stated that the question 
of how much aid a minority business needs to become self-sustaining 
is also a judgmental one for the SBA and not this Office. Jets Services, 
Ine., B-186066, May 4, 1976, 76-1 CPD 300, and decisions cited 
therein. 

Our review of the SBA action under the 8(a) program is limited 
to determining whether the SBA has followed its regulations. Tide- 
water Protective Services, Inc., B-190957, January 13, 1978, 78-1 
CPD 33. Because of the broad discretion afforded the SBA under the 
applicable statute, judgmental decisions under section 8(a), absent 
a showing of fraud or bad faith on the part of Government officials, 
will not be questioned. 7d. Fraud or bad faith is not shown by the 
mere allegation of a violation of standard operating procedures since 
they may be waived or revoked. /d. 

Orincon contends that the law presently requires that the princi- 
pals of a concern be both economically and socially deprived in order 
for that concern to qualify as a minority small business under section 
8(a). However, we note that Orincon also protested Scientific’s sec- 
tion 8(a) status to the Air Force contracting officer. Because the SBA 
designates which eligible minority business is to perform its 8(a) con- 
tracts, the Air Force forwarded the protest to the SBA for resolution. 
By letter dated January 19, 1979, the SBA verified Scientific’s eligi- 
bility and reaffirmed its intent to perform the contract entered into 
with the Air Force. In verifying Scientific’s eligibility, the SBA spe- 
cifically stated that the question of economic disadvantage was a 
“moot point” since the owner was found to be socially disadvantaged 
under the SBA’s then existing eligibility criteria as set forth in the 
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applicable standard operating procedure. The SBA verification letter 
further stated that persons were determined to be eligible who were 
either socially or economically disadvantaged. 

The determination of whether Scientific’s owner is socially disad- 
vantaged is not reviewable by us. See Wallace and Wallace Fuel Oil 
Company, Inc., B-182625, July 18, 1975, 75-2 CPD 48. As to Orin- 
con’s contention that both economic and social disadvantage is re- 
quired for 8(a) eligibility, the SBA regulations at the time Scientific 
was determined eligible and accepted with the 8(a) program (March 
6, 1978) provided instead that the concern must be owned and con- 
trolled by one or more persons who have been deprived of the oppor- 
tunity to develop and maintain a competitive position in the economy 
because of social or economic disadvantage. See 13 C.F.R. § 124.8- 
1(c) (1978). Therefore, we find no indication that the SBA failed 
to follow its regulations in determining Scientific’s eligibilty as an 
8(a) concern. 

We note that under P.L. 95-507, enacted October 24, 1978, 92 Stat. 
1757, the standard for 8(a) eligibility was changed to require both 
economic and social disadvantage. See 15 U.S.C. 631(e) (2) (A). How- 
ever, a firm previously granted 8(a) eligibility cannot be denied par- 
ticipation in the program for not meeting current eligibility require- 
ments without first being afforded a hearing on the record in accord- 
ance with chapter 5 of title 5 of the United States Code. See sec. 202 (a) 
of P.L. 95-507 (15 U.S.C. 637(a)) and implementing regulations, 44 
Fed. Reg. 30672, May 29, 1979, sec. 124.1-1(e) (1) (i), (ii) and (2). 
In the absence of Scientific’s eligibility being terminated by SBA in 
accordance with the law and implementing regulations, Scientific is 
eligible to participate in the 8(a) program. We understand that no 
contract has been entered into between the Air Force and the SBA. 
Therefore, by letter of today to the SBA, we are recommending that 
it review Scientific’s eligibility based on social disadvantage alone to 
determine if it should be allowed to continue to participate in the 
8(a) program in view of present law and regulations or if its par- 
ticipation should be terminated in accordance with the law and 
regulations. 

Accordingly, the protest is denied in part and dismissed in part. 


[B-194508] 


Justice Department—Referrals—Compromises 


Fine or penalty assessed administratively by State or local authority against 
Federal agency for violation of local air pollution law, atlhough it is claim 
against United States which local authority could sue to enforce, may not be 
referred to Attorney General for defense of imminent litigation if agency does 
not dispute basis for or amount of fine. Funds appropriated by 31 U.S.C. 724a 
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for payment of compromise settlements, negotiated by Attorney General in con- 
nection with imminent litigation (28 U.S.C. 2414), are therefore not available 
to pay fine. 


Appropriations — Availability — Expenses Incident to Specific 
Purposes—Necessary Expenses—Fines 


Civil penalties imposed administratively on Federal facilities by State or local 
agencies for violations of local air pollution regulations must be paid from Fed- 
era agency’s appropriation if incurred in the course of activities necessary and 
proper or incidental to fulfilling the purposes for which the appropriation was 
made. B—191747, June 6, 1978. 


Courts — Judgments, Decrees, etc. — Payment — Indefinite Appro- 
priation Availability—Judgments Against Government 

Civil penalties imposed on Federal agencies by court after suit is brought against 
them for violation of local air pollution law, either in accordance with terms of 
consent decree or stipulated settlement, or as result of judgment on the merits, 
may be paid, upon proper certification by Attorney General (28 U.S.C. 2414), 
from permanent indefinite appropriation for judgments and compromise settle- 
ments established by 31 U.S.C. 724a. 

In the matter of Civil Penalties Imposed on Federal Agencies for 
Violations of Local Air Quality Standards—Source of Funds for 
Payment, July 19, 1979: 


The Assistant Attorney General, Land and Natural Resources Di- 
vision, Department of Justice (Justice), requested our opinion on the 
available source of payment, in various circumstances, of civil penal- 


ties assessed against Federal facilities for violation of State or local 
air pollution regulations. (The United States was made subject to 
these penalties by section 118 of the Clean Air Act, as amended, 42 
U.S.C. § 7418.) 

The specific occurrences which precipitated Justice’s request are the 
imposition of administrative penalties against the Department of the 
Navy (Navy) by two local air pollution control agencies, the Bay Area 
Air Pollution Control District in California and the Puget Sound Air 
Pollution Control Agency in Washington. The penalties were assessed 
for violations by several Navy vessels of the respective local air pollu- 
tion regulations. Additionally, South Carolina has indicated that 
Navy’s operation of steam-generating boilers in Charleston, South 
Carolina, has violated the State’s air pollution regulations, South 
Carolina plans to file a civil action against Navy for such violations. 
In discussions of a negotiated settlement with Navy, the State ap- 
parently has said that it intends to require that Navy pay civil penal- 
ties as a condition of any settlement. 

Navy has asked Justice to certify the penalties assessed in these three 
instances as compromise settlements to avoid imminent litigation, pur- 
suant to 28 U.S.C. § 2414 (1976). Justice seeks our advice on whether 
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administratively or judicially imposed penalties are payable under the 
procedures set forth in 28 U.S.C, § 2414. 

Section 2414 of title 28 provides that compromise settlements by 
the Attorney General (or his designee) either of claims referred to him 
by Federal agencies for defense of imminent litigation, or of suits 
against the Government, shall be settled and paid in a manner similar 
to judgments, i.e., from the permanent indefinite appropriation made 
by 31 U.S.C. § 724a. Also, the Attorney General (or his designee) may 
certify that it is in the interest of the United States to pay “final judg- 
ments” by a State court or tribunal against the United States, upon 
which these also may be paid under the terms of 31 U.S.C. § 724a. 

With a view to appropriate treatment of these and possible future 
situations, Justice has described four categories in which civil penalties 
for violation of State and local air pollution regulations may be as- 
sessed against Federal agencies and has asked which, if any, can be 
certified by the Attorney General under 28 U.S.C, § 2414. The first 
category consists of cases where the local administrative agency has 
the authority to impose a penalty by issuing a notice or an administra- 
tive order. Generally, payment is then due unless a request for a hear- 
ing is made, If the violator does not pay the penalty, the State usually 
has the right to go to court to collect the penalty. However, in the: 
situation described by Justice, the Federal agency does not dispute its 
liability and agrees to pay the penalty. Thus, the question, as stated by 
Justice, is whether the payment of this kind of “purely administrative” 
fine can be accomplished as a compromise of imminent litigation 
within the meaning of 28 U.S.C. § 2414. 

In the second category, the enforcement procedure is initiated by is- 
suance of a notice of violation. Then a letter is sent to the violator 
notifying the violator that it is subject to a penalty under State law 
and that the State (or locality) may commence a civil action to assess 
penalties. The violator is advised that settlement may be made by 
payment of a penalty prior to filing of the civil suit. Again, the premise 
is that the Federal agency does not dispute its liability, Thus, the ques- 
tion is whether a fine assessed against a Federal agency (where the 
liability is undisputed) in order to avoid a threatened legal action to 
collect the fine is payable under 28 U.S.C. § 2414 as a compromise 
settlement. 

The third category involves the payment of a fine in accordance with 
the terms of a consent decree or stipulated settlement filed in a State 
or Federal court. Justice has separated this category into three sub- 
categories: (a) cases in which the civil suit seeks to collect an admin- 
istratively assessed penalty which the violator has refused to pay; (b) 
cases in which there has been an attempt to settle on the part of the 
violator by payment of an agreed amount to the administrative agency 
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prior to filing of the action; and (c) cases in which no attempt was 
made either to collect previously assessed fines or to settle the matter 
before the filing of an action seeking the imposition of a civil penalty 
for the violation. For each of these subcategories, the question is 
whether penalties paid in accordance with the terms of a consent de- 
cree or stipulated settlement are payable under 28 U.S.C. § 2414 as 
“final judgments” from the permanent indefinite “judgment fund” 
appropriation established by 31 U.S.C. § 724a. 

Finally, the fourth category consists of cases in which a civil penalty 
is imposed against a Federal agency by a court after a trial or hearing 
on the merits of the case. This category is also subdivided into the 
three subcategories described above. As in category three, the question 
is whether penalties assessed against a Federal agency pursuant to a 
court order entered after a trial or hearing on the merits are “final 
judgments” within the meaning of 28 U.S.C. § 2414 and 31 U.S.C. 
§ 724a. 

Originally, judgments rendered against the United States were pay- 
able only upon enactment of specific appropriations for that purpose. 
Then, in 1956, section 1302 of the Supplemental Appropriation Act, 
1957 (Pub. L. No. 84-814, 70 Stat. 694; 31 U.S.C. § 724a) was enacted, 
which established a permanent indefinite appropriation out of which 
judgments rendered against the United States not in excess of $100,000 
were to be paid. In 1961, 31 U.S.C. § 724a and 28 U.S.C, § 2414 were 
amended to provide for the expeditious payment of compromise settle- 
ments made by the Attorney General or his designee in connection with 
imminent litigation in the same manner used to pay judgments. Pub. 
I. No. 87-187, August 30, 1961. (The $100,000 limit has since been 
removed.) 

Justice asks whether what it describes as a “purely administrative” 
fine, in the first category, may be viewed as a compromise of imminent 
litigation within the meaning of 28 U.S.C. § 2414, and is therefore 
payable under the terms of that section. Section 2414 requires that 
there must be a compromise settlement of a claim, by the Attorney 
General (or his designee), by mutual concession. See generally Vew- 
son v. Miller, 42 Wash. 2d 727, 258 P.2d 812, 814 (1953). The compro- 
mise settlement must be made because resolution of the dispute 
otherwise seems possible only in court. That is, there must be a genuine 
disagreement or impasse. The claim must have been referred to the 
Attorney General “for defense of imminent litigation.” See S. Rep. 
No. 733, 87th Cong., 1st Sess., reprinted in [1961] U.S. Code Cong. & 
Ad. News 2439, 2441. In the first category of cases described by Justice, 
there is no dispute as to liability, no reason to refuse to pay the fine, 
and therefore no reason for the agency to refer the matter to the At- 
torney General for defense of expected litigation. Agreement by the 
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agency to pay the fine administratively assessed, therefore, is not a 
compromise settlement as contemplated by 28 U.S.C. § 2414, and funds 
from the permanent indefinite appropriation, 31 U.S.C. § 724a, are not 
available to pay it. 

In the second category, Justice asks whether a State or locally 
assessed fine is payable under 28 U.S.C. § 2414 as a compromise settle- 
ment, where the State or locality serves notice on the Federal agency 
of the imposition of a penalty for a violation and of the State or lo- 
cality’s right to institute court proceedings to collect the penalty, 
assuming that the Federal agency does not dispute its liability. Only 
the Attorney General (or his designee) can enter into compromise set- 
tlemenis payable pursuant to 28 U.S.C. § 2414. In the circumstances 
which Justice describes as the second category, there are no issues to be 
resolved between the Federal and local agencies and therefore there is 
nothing to refer to the Attorney General. Hence the fine could not be 
paid pursuant to the procedure in 28 U.S.C. § 2414 in these 
circumstances. 

In the first two categories, we find no significance, for present pur- 
poses, in the distinction between whether the fines are, as Justice 
characterizes the first category, “purely administrative,” or whether, 
as in the second category, the State or locality assessing the fine ad- 
vises that unless the penalty is paid, it may file suit. The important 
distinction, in terms of availability of funds under 31 U.S.C. § 724a, 
is not whether suit is expressly threatened as a collection procedure but 
whether the Federal agency contests its liability (or the amount of 
the assessment). If the agency concedes liability, then there is no con- 
troversy to be referred to the Attorney General for defense, as pro- 
vided in 28 U.S.C. § 2414, and hence no basis for a compromise settle- 
ment by him. 

In the first two categories, a penalty would be payable from the 
appropriate agency appropriation, assuming that the penalty was 
incurred in the course of activities necessary and proper or incidental 
to fulfilling the purposes for which the appropriation was made. Va- 
tional Oceanic and Atmospheric Agency Payment of Civil Penalty 
for Violation of Local Air Quality Standards, B-191747, June 6, 1978. 
If the agency requested an administrative hearing and after that hear- 
ing agreed to pay the penalty, that too would be payable from agency 
appropriations. However, if the agency disputed its liability for the 
levy, or if the agency and the State or local authority were unable to 
agree upon the amount to be paid, so that the matter was referred 
to the Attorney General for defense of an imminent law suit, and 
the Attorney General compromised the claim, the compromise settle- 
ment would be payable in accordance with 28 U.S.C. § 2414 and 31 
U.S.C. § 724a. Payment of a compromise settlement under those cir- 
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cumstances, upon the Attorney General’s submission to this Office, 
would be made from the permanent indefinite appropriation estab- 
lished by 31 U.S.C. § 724a. 

Third, Justice asks whether a fine which is assessed against a Fed- 
eral agency for air pollution violations in accordance with the terms 
of a consent decree or a stipulated settlement is payable under 28 
U.S.C. § 2414 as a final judgment. As long as Justice (acting as the 
legal representative of the Federal agency in violation) and the State 
or local authority agree that the consent decree or stipulated settle- 
ment terminates the litigation, then payment of a consent decree or 
stipulated settlement may be made in the manner prescribed in 28 
U.S.C. § 2414 from the appropriation established by 31 U.S.C. § 724a. 

Justice asks if the answer to this question is changed by varying 
circumstances existing before suit is brought. These cireumstances— 
whether the violator has either refused to pay or has unsuccessfully 
sought to settle, or whether there has been no previous attempt to 
collect or to settle (described above as subcategories (a), (b), and 
(c))—do not affect our answer. 

Finally Justice asks whether civil penalties imposed against a Fed- 
eral agency by a court after a trial or a hearing on the merits are pay- 
able as final judgments under 28 U.S.C. § 2414. The answer is yes, 


provided the Attorney General makes the required certification. As 
with the third question, this result is unaffected by circumstances 
existing before suit is brought. It is immaterial whether the court 
adopted the administratively determined fine in its disposition of the 
case or determined the amount of the fine de novo. A money judg- 
ment, when it is deemed final, is payable under 28 U.S.C. § 2414. 


[ B-195070 J 


Small Business Administration — Authority — Small Business 
Concerns—Allocation of 8(a) Subcontracts 


Determination to set-aside procurement under section 8(a) of Small Business 
Act is matter for contracting agency and SBA, and will not be reviewed by 
General Accounting Office in absence of showing of fraud or bad faith on part 
of Government officials. 


Contracts — Awards — Small Business Concerns — Procurement 
Under 8(a) Program—Civil Rights Act—Compliance 


Although protester asserts that SBA 8(a) program violates Civil Rights Act 
of 1964 because of racial discrimination, courts have held that there is no merit 
to such assertion since eligibility standard of program is not defined racially 
but by social or economic disadvantage. 
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In the matter of American Laundry, July 23, 1979: 


American Laundry, a nonminority firm, protests the setting aside 
for exclusive minority small business participation invitation for bids 
(IFB) No. DABT31-79-R-0101, issued by the Department of the 
Army (Army), Fort Leonard Wood, Missouri, for the operation of 
the base laundry/dry cleaning plant. 

The protester asserts that the Army set-aside was improper because 
American Laundry allegedly received assurances from the Army in 
January 1977, after having furnished the Army ‘a firm price quotation 
on the work, that it would be included in “any such potential contract.” 
Further, American Laundry contends that the section 8(a) program 
illegally discriminates against nonminorities and violates the Civil 
Rights Act of 1964, 42 U.S. Code 2000a‘note. 

Section 8(a) of the Small Business Act (15 U.S.C. § 637(a), as 
amended by Pub. L. 95-507, October 24, 1978, 92 Stat. 1757), authorizes 
the SBA to enter into contracts with any Government agency having 
procurement powers. The contracting officer of the procuring agency 
is authorized in his discretion to let the contract to SBA. In light of 
that discretionary authority, we do not review determinations to award 
contracts under section 8(a) unless there is a showing of fraud on the 
part of Government officials or such willful disregard of the facts as to 
necessarily imply bad faith. See Chemical Technology, Inc., B-190165, 
January 18, 1978, 78-1 CPD 46; Jets Services, Inc., B-186066, May 4, 
1976, 76-1 CPD 300. No such showing has been made here. 

The alleged promise made by the Army in January 1977 to include 
American Laundry in a potential contract and. the instant action more 
than 2 years later, to set aside the procurement for small business par- 
ticipation, does not in our opinion constitute a prima facie case of bad 
faith or fraud. 

With regard to American Laundry’s allegation that the 8(a) pro- 
gram violates the Civil Rights Act of 1964, because it discriminates on 
the grounds of race, the court held in Fortec Constructors v. Kleppe, 
350 F. Supp. 171 (1972), that the eligibility standard of the program 
is not defined racially but by social or economic disadvantage. The 
court further stated that there is no merit to an assertion that the 
program was designed for awarding contracts on the grounds of race, 
which would violate the Act. 

We point out that the section 8(a) program is designed to encourage 
the fostering and promotion of minority business enterprises, and has 
been upheld by the courts. See Ray Baillie Trash Hauling, Inc. v. 
Kleppe, 477 F. 2d 696 (5th Cir. 1973). The fact that the program 
operates to the monetary detriment of a particular nonminority firm 
does not affect the validity of the program or of a specific set-aside. 
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See Data Controls/North, Inc., B-192342, July 21, 1978, 78-2 CPD 62. 
The protest is dismissed. 


[B-192975] 


Military Personnel—Reservists—Retirement—Qualifying Service 


Air Force Reserve major generals who have not been eliminated for years of serv- 
ice under 10 U.S.C. 8852 prior to reaching age 60 may receive retirement point 
credit for service performed after they have attained retirement eligibility under 
Chapter 67 of title 10, U.S. Code, only if their retention in active status thereafter 
is approved by the Secretary under 10 U.S.C. 676. 


In the matter of Air Force Reserve Major Generals, July 25, 1979: 


This action concerns the entitlement of Reserve major generals not 
on extended active duty to receive credit for service actually performed 
after they reach age 60 for the purpose of computing their Reserve 
retirement benefits under Chapter 67, title 10, United States Code. 

The matter was presented in a letter dated September 20, 1978, from 
the Assistant Secretary of the Air Force (Manpower, Reserve Affairs 
and Installations) , requesting an advance decision (DOD MPAC Con- 
trol No. SS-AF-1307). 

The following specific question is asked : 


Is Secretary of the Air Force approval required (under 10 U.S.C. 676) for the 
award of creditable retirement points to Reserve major generals for service be- 
tween ages 60 and 62? 


Although most Air Force Reserve officers must retire at age 60, 
under the provisions of 10 U.S.C. 8844, commissioned officers of the 
Air Force in the Reserve grade of major general may remain in an 
active status under certain conditions until age 62. Age 60 is also the 
time when a Reserve otherwise eligible may qualify for retired pay 
under Chapter 67. However, it is suggested that Sections 8844 and 8852 
may permit credit for all service of Reserve major generals between 
ages 60 and 62 for Chapter 67 retirement computation purposes. 

On the other hand it is pointed out that when those provisions are 
considered in connection with the provisions of 10 U.S.C. 676 and 1331, 
the same conclusion is not necessarily reached. Section 676 authorized 
the Secretary of the service concerned to retain on active duty any per- 
son who has qualified for retired pay under Chapter 67 and provides 
that “a member so retained shall be credited with that service for all 
purposes.” Section 1331 of title 10—a part of Chapter 67—provides 
that the date of entitlement to such retired pay is the date upon which 
the individual has satisfied all of the conditions for such retired pay, 
among which is that the individual has attained age 60. 
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The Air Force has taken the position that Reserve major generals 
may not be authorized additional retirement credit for service beyond 
age 60 unless it is approved by the Secretary under 10 U.S.C. 676. The 
Air Force position is apparently based in part on certain language 
contained in several decisions of this Office, and reportedly is also sup- 
ported by an opinion of the Office of the Army Judge Advocate 
General. 

The crux of the matter is whether a Reserve major general, having 
qualified for retired pay, must be retained by the Secretary under 10 
U.S.C. 676 after he reaches age 60 in order to qualify for further 
award of creditable service for retirement, or whether he has an inde- 
pendent right under 10 U.S.C. 8844 to credit for service until he 
reaches age 62. 

The basic provisions regarding the retention of Air Force Reserve 
major generals are those in 10 U.S.C. 8844 and 8852. Those provisions 
were derived from sections 523(b) and 524(a) of the Reserve Officer 
Personnel Act of 1954, September 3, 1954, ch. 1257, 68 Stat. 1147, 1181- 
1182. Section 8844 provides for the elimination, by retirement if pos- 
sible, of major generals at age 62; however, section 8852 requires the 
elimination (retirement) of major generals who have 35 years of serv- 
ice and 5 years in grade without regard to age. Exceptions to section 
8852 have been authorized for State adjutant generals and assistant 
adjutant generals; also, 10 additional Reserve major generals may be 
retained by the Secretary of the Air Force, but not beyond the age of 
62. Thus, a major general remains on active status until age 62 only 
if not sooner required to be removed under section 8852. 

Regarding major generals who are not required to be removed prior 
to reaching age 62, the question is whether 10 U.S.C. 676 prevents cred- 
iting service after age 60 for retired pay computation under Chapter 
67, in the absence of the Secretary’s approval as required in that 
section. 

Section 676, although not a part of Chapter 67 as codified, was en- 
acted as section 302(e) of the Army and Air Force Vitalization and 
Retirement Equalization Act of 1948, approved June 29, 1948, ch. 708, 
62 Stat. 1081, 1088. As such it was an integral part of the law which 
established Reserve retirement. We have consistently interpreted sec- 
tion 676 in that light and have held that credit for Reserve duty per- 
formed after qualification for Reserve retired pay at age 60 (assuming 
the individual is otherwise qualified) may not be given in the absence 
of approval by the Secretary concerned as provided for in that section. 
See 38 Comp. Gen. 647 (1959) ; 50 id. 428 (1970). Compare GraAl v. 
United States, 167 Ct. Cl. 80 (1964). Further, an individual is con- 
sidered to have qualified for retired pay by meeting all requirements 
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including attaining age 60 even though application for retired pay 
has not been made. 38 Comp. Gen. 159 (1958). 

Therefore, major generals not retired prior to reaching age 60 and 
who are otherwise qualified for Chapter 67 retirement upon reaching 
age 60 are not entitled to credit for service performed after they reach 
that age for purposes of retirement pay computation unless they are 
retained in the service by the Secretary as provided in 10 U.S.C. 676. 
In that connection an individual specifically retained in service as one 
of the 10 major generals authorized to be retained until age 62, under 
10 U.S.C. 8852(b), would also qualify as retained in service for pur- 
poses of 10 U.S.C. 676. See 38 Comp. Gen. 146, 152; 38 zd. 647, 652. 

The submission is answered accordingly. 


[B-195163] 


Appropriations—Fiscal Year—Availability Beyond—Federal Aid, 
Grants, ete.—Amendment 

ACTION’s proposed grant modification to expand the area from which enrollees 
in a demonstration youth employment project are drawn to include an additional 
county would not enlarge the grant’s scope because the statutory authority for 
the grant (section 348(a) of the Comprehensive Employment and Training Act 
of 1973, as added by the Youth Employment and Demonstration Project Act of 
1977, Pub. L. 95-93, 91 Stat. 645, 29 U.S.C.A. 849g) and the interagency agreement 
with the Department of Labor delegating this authority to ACTION support the 
conclusion that the proposed amendment is necessary to carry out the original 
purpose of the grant. Accordingly, such an amendment would not require the 
obligation of current fiscal year appropriated funds. 


In the matter of ACTION—Availability of Appropriation—Grant 
Modification, July 25, 1979: 


This decision to the Director of ACTION is in response to a request 
from the General Counsel of that agency for an opinion on whether a 
proposed modification would, in effect, constitute a new grant that 
requires the obligation of current fiscal year funds, or whether the 
prior year funds, originally obligated for the grant, may be used to 
fund the modification. Under the circumstances of this case and for 
the reasons given below, we do not believe a new grant will be created 
by the proposed modification; ACTION may therefore make the 
change without obligating current fiscal year funds. 

In fiscal year 1978, the Youth Community Services Demonstration 
Project/Syracuse (YCS/S) received an ACTION grant to conduct a 
“community service volunteer program” that would provide 16 to 21 
year old youths with an experience that would “aid their transition 
to regular employment.” The grant is authorized under section 348 (a) 
of the Comprehensive Employment and Training Act of 1973 (as added 
by section 201 of the Youth Employment and Demonstration Project 
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Act of 1977 (the Act), Pub. L. No. 95-93, 91 Stat. 645, August 5, 
1977, 29 U.S.C.A. § 894g). Section 348(a) is a Department of Labor 
program, but ACTION made the grant, using funds appropriated to 
Labor, under an interagency agreement with Labor as expressly au- 
thorized by paragraph (3) of subsection 348 (a). The funds in question 
are no longer available for obligation. 

By the terms of the grant proposal, the grant program was to take 
place in the city of Syracuse and in Onondaga County, New York, but 
it was determined after the award that the grantee would be unable to 
recruit the specified number of volunteers without expansion of the 
geographical area. In order to allow the grantee to recruit the num- 
ber of volunteers agreed to in the grant, ACTION, with the agreement 
of the Department of Labor and the grantee, proposes to expand the 
grant target area to include adjacent Oswego County. 

The Director of Contracts and Grants Management for ACTION 
has questioned the grant amendment on the following basis: 


The purpose of the project was to establish a demonstration project to test the 
concept of a National Youth Service. To achieve this purpose the City of Syracuse 
and Onondaga County was chosen as the appropriate site. The Grant application 
submitted and funded includes the following excerpts : 

(a) “The purpose of the grant is to offer a vehicle to provide needed com- 
munity services to youths of Syracuse and Onondaga County * * *” 

(b) “The target area encompassed by the proposed project is the area of 
Onondaga County in general and more specifically the City of Syra- 
cuse, hereinafter referred to as ‘Greater Syracuse’.” 

(ec) “A YCS [Youth Community Service] Volunteer will be a 16 through 21 
year old resident of the Greater Syracuse area * * *” 

(d) “Given both the needs and resources of Syracuse and Onondaga County 
the purpose of the YCS/S[yracuse] Demonstration Project is to offer 
a vehicle for youths to provide needed community services.” 

(e) “Unemployed youth in Syracuse and Onondaga County will respond to 
the appeal of a full year of community service experience.” 

The foregoing excerpts clearly illustrate that the funds obligated were intended 
for a demonstration project in Syracuse and Onondaga County. I can find no 
reference to indicate any intent to have the project encompass Oswego County. 
This would clearly indicate that the proposed expansion of the project to cover 
Oswego County constitutes the equiva'ent of “new procurement” and requires 
funds available for purposes of obligation when that obligation is effected. 


A memorandum prepared by the ACTION General Counsel’s staff, 
however, reaches a contrary conclusion. 


In summary, while the grant proposal unquestionably refers to the City of 
Syracuse and the surrounding Onondaga County as the target area, it appears 
that these geographic limitations were never perceived by any of the parties as 
essential elements of the purposes for which the grant was made. Selection of 
the target area referred to above appears to have been simply the best estimate 
of the project managers as to the population base which would produce the 
required number of volunteers. All grant documents are consistent in stating that 
the purposes of the grant were the placement of approximately 1650 young people 
in community service positions through a novel method of recruitment, and the 
testing of a model of youth community service which might later be used else- 
where in a projected national youth service program, The project documents are 
also clear in their recognition that changes might be required in non-essential 
elements of the project design to effect the desired result. 
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For the above reasons I conclude that the extension of the project into Oswego 
County is simply a modification of a non-essential element of the project model 
within the scope of the original grant of a kind which was authorized by the 
grant document, and does not amount to a change of scope which would require 
the obligation of additional funds. 

The issue is whether the proposed modification of the geographical 
area from which project enrollees are recruited will change the scope 
of the grant. 

We recently summarized the general rule in 57 Comp. Gen. 459, 460 
(1978) as follows: 

It is well established that agencies have no authority to amend grants so as 
to change their scope after the appropriations under which they have been made 
have ceased to be available for obligation. See, for example, 89 Comp. Gen. 296 
(1959). The substitution of one grant for another extinguishes the old obligation 
and creates a new one. The new obligation is chargeable to the appropriation 


available at the time the-new obligation is created. See 41 Comp. Gen. 134 (1961) ; 
39 id. 296 (1959) ; 37 id. 861 (1958) ; and B-164031(5), June 25, 1976. 


As we said in one of the cited cases (839 Comp. Gen. 296, 298 (1959) ) : 


The execution of a grant based upon a proposal containing specific objectives, 
research methods to be followed, and estimates of project costs would ordinarily 
give rise to a definite and maximum obligation of the United States. To enlarge 
such a grant beyond the scope of the original is to create an additional obliga- 
tion and must be considered as giving rise to a new grant. 

A shift in the community served by a grant may also alter the scope 
of the grant. B-164031(5), June 25, 1976. We held in that case that 
where the originally intended recipient community was unable to use 
a grant, to make the grant to another community, for the same pur- 
pose, was not a “replacement” grant but a new and separate under- 
taking. This is not necessarily so in all cases, however. We have held 
that in the case of a joint application where the designated grantee was 
replaced by the other applicant that a new grant was not created 
because “the alternative proposal amounts to a replacement grant 
rather than a new and separate undertaking.” 57 Comp. Gen. 205, 
208-209 (1978). 

In the instant case, there would be no change in the original grantee. 
Moreover, a total obligation has been recorded against funds which 
were available for the grant, in an amount sufficient to fund the par- 
ticipation of 1650 youths. Thus, the proposed modification of the grant 
would also not change the amount originally expected to be spent. 
Finally, the same geographical area originally named to receive serv- 
ices will continue to do so. The only question is whether that area may 
be expanded under the stated circumstances. 

In order to determine the scope of this grant we look at the author- 
izing legislation, the interagency agreement as well as the actual grant 
documents. 

Section 348(a) of the Act provides authority for the Government: 


* * * to test new approaches for dealing with the unemployment problems of 
youth and to enable eligible participants to prepare for, enhance their prospects 
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for, or secure employment in occupations through which they may reasonably be 
expected to advance to productive working lives. 


The interagency agreement between Labor and ACTION stated the 
purpose of the proposed project as follows: 


The purpose of the demonstration project covered by this Interagency Agree- 
ment is to explore the feasibility and the effectiveness of implementation of the 
“national youth service” concept by means of having an ACTION selected local 
non-profit organization arrange community service internships (a) for unem- 
ployed young persons residing in a selected area who are 16-21 years old, from 
all economic backgrounds, and wish to volunteer for ‘such public service, and 
(b) designed‘ to meet local community service needs, and-at the same time, 
provide youth volunteers with an experience which will aid their transition to 
regular employment and advancement in the work world. 


The ACTION General Counsel further summarizes the: agreement 
in a staff memorandum as follows: 

The agreement then lists seven major objectives of the demonstration, and 
seven “major tasks of ACTION.” None of these specific tasks or objectives in- 
volves geographic limitations. One of the tasks, however, is to arrange for “about 
1650 community service volunteer internships for youth.” 

The grant proposal also emphasizes the demonstration aspects of the 
grant. The first sentence of the grantee’s proposal says: 

The ACTION Agency proposes to test a national youth service concept by 
developing and implementing a Youth Community Services (YCS) Demonstra- 
tion Project in an urban setting. 

The introduction to the grantee’s proposal also says that ACTION 
approached city and county officials to inform them that they were 


under consideration as a potential grant site for a demonstration proj- 
ect and that the grantee in preparing the proposal understands that— 


* * * because the YCS/S project is to be a demonstration of principles and 
procedures related to the development of a larger National Youth Service policy, 
changes in certain aspects of the proposal will be necessitated by the realities of 
experience as project implementation occurs. 


Further, the project goals and objectives are generally described as 
follows: 


Given both the needs and resources of Syracuse and Onondaga County, the 
purpose of the YCS/S Demonstration Project is to offer a vehicle for youth to 
provide needed community services while enabling them to gain the necessary 
knowledge, skills and attitudes to assist in their subsequent transition into addi- 
tional education/training or into the adult labor market while, at the same time, 
to test and demonstrate the concepts, policies, and procedures which would sup- 
port the development of a nationwide youth service program. 

The primary goal of the YCS/S Demonstration Project will be to enable up 
to 1650 youth, ages 16 through 21, to provide a year of quality service to their 
community. 

* * * * * & * 


The secondary goal of the YCS/S Demonstration Project will be to demonstrate 
that youth community service is an effective way of developing experiences which 
will aid the participants’ transition to regular employment and advancement in 
the work world and, therefore, should be replicated on a national basis. 

& ef * * * * os 

A final goal of the YCS/S Demonstration Project is to develop in youth a feel- 
ing of self-esteem and self-worth, as well as to give them greater community 
awareness and responsibility. [Italic supplied. ] 
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While it is not entirely clear how ACTION arrived at the figure of 
1650 volunteers for the project, the figure seems to be related to the 
need for a large enough base of volunteers to provide meaningful 
demonstration test results. The ACTION proposal to Labor describes 
the demonstration objectives as follows: 

. To test the appeal of a full scale community service volunteer program among 
the unemployed youth of the respective community. 

. To determine the capability of a community to identify viable community 
service roles that volunteer youth could fill. 

. To identify successful components of the pilot program that could be repli- 
cated for a National Youth Service program. 

. To determine what effect the participation of youth in a volunteer com- 
munity service program has on their post program employment. 

5. ‘To contrast the YCS pilot program with other traditional youth manpower 

programs. ; 

. To test the capacity of local agencies to cooperate in the implementation and 
management of the YCS project. 

. To assess the effect of in-service training and external education opportuni- 


ties on the volunteer and on their performance in the community service 
environment. 


At too low a level of volunteer presence, these goals, in ACTION’s 
view, cannot be reached. As ACTION’s proposal to Labor indicates, 
an earlier project of 372 young people in another city was too small 
for demonstration purposes. According to ACTION, YCS/S has only 
produced about 800 volunteers at the present time. ACTION has 
concluded, according to the General Counsel’s staff memorandum, that 
the 800 existing volunteers do not reach “* * * the quantity or 
quality of participants needed to complete the demonstration.” This 
800 figure is less than half the consistently stated project goal, and 
we have no reason to question ACTION’s judgment. 

Further, the ACTION proposal to Labor and the YCS/S proposal 
to ACTION both discuss the placement of small groups of volun- 
teers with 600 (ACTION) and 350 (YCS/S) local work stations that 
would provide enough placements for 1650 volunteers, The number 
of work sites, coupled with the project goal of providing “1650 
volunteer work years to a medium size city” in order to “expand and 
provide needed community services” translate into a need for a suf- 
ficient number of volunteers to man the available work sites. Accord- 
ingly, efforts to expand the number of volunteers up to the project 
goal are consistent with the purposes of the grant. 

Our earlier decisions concerning changes in grants after the period 
of availability of the grant funds for obligation has ended have 
identified three closely related areas of concern: 

(1) whether a bona fide need for the grant project continues; 

(2) whether the purpose of the grant will remain the same; and 

(3) whether the revised grant will have the same scope as the 
original grant. 
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The scope of a grant grows out of the grant purposes. These pur- 
poses must be referred to in order to identify those aspects of a grant 
that make up the substantial and material features of a particular 
grant which in turn fix the scope of the Government's obligation. In 
this case, the bona fide need for the project continues. The Govern- 
ment’s purpose in making the grant will not change if the amendment 
is accepted. The'Government’s purpose in making the grant is ex- 
pressed most clearly in the interagency agreement. It is clear that 
the overriding purpose of this grant was to obtain test results for use 
by the Government from the demonstration. In defining this purpose, 
a specific number of volunteers—1650—was considered to be neces- 
sary. The geographic site specifications constitute an initial estimate 
of an area which was expected to produce the required number of 
volunteers, but which has not done so to date. Clearly, a larger re- 
cruitment area is necessary. According to the grant proposal, the 
Syracuse Standard Metropolitan Statistical Area covers Onondaga, 
Oswego and Madison Counties. Presumably the inclusion of one or all 
three of the counties in this metropolitan area would meet the re- 
quirements of the interagency agreement as explained in ACTION’s 
proposal to the Department of Labor. Accordingly, if the scope of 
the grant is considered from the standpoint of the Government need 
and purpose in making it, the precise geographic boundaries would 
not appear to be a material aspect of the grant—one upon which ap- 


proval or disapproval depended. Viewed as a whole, the proposed 
grant amendment if adopted will not create a new or separate under- 
taking, and will not enlarge the scope of the grant. Therefore, the 
proposed amendment will not require the obligation of current fiscal 
year funds. 


[B-195443] 


Bonds—Savings—Allotments—Conversion to Series EE Bonds 


Incident to introduction of Series EE Savings Bonds to replace Series E Bonds 
being purchased by payroll allotment, Treasury proposes to substitute Series EE 
Bonds based on a “negative-response” method, whereby the Series EE Bonds will 
be substituted unless the employee terminates his allotment. Since the Series 
EE Bonds are a continuation without major substantive change of the Series E 
Bonds, the negative-response method of conversion is a proper means of continu- 
ing the employee’s voluntary allotment under the Payroll Savings Plan. The 
proposal is approved. 


In the matter of Department of the Treasury—Allotments for Series 
EE Savings Bonds, July 27, 1979: 


On January 10, 1979, the Secretary of the Treasury announced the 
introduction of new Series EE and HH U.S. Savings Bonds to replace 
the current Series E and H Bonds. During the period from January 
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2 through June 30, 1980, payroll sales of Series E Bonds for Federal 
employees will be converted to the new Series EE Bonds. The Treas- 
urer of the United States, by letter of July 16, 1979, has asked that this 
Office consider the legal sufficiency of the Department’s proposal] to 
use a “negative-response” method of automatic conversion whereby an 
employee who is currently being issued Series E Bonds under the Pay- 
roll Savings Plan will instead be issued Series EE Bonds unless the 
employee takes affirmative action to terminate the allotment. The Pay- 
roll Savings Plan is administered under Executive Order 9135, April 
16, 1972. 

To accomplish the conversion to Series EE Bonds, Treasury pro- 
poses to require that each individual employee be notified of the up- 
coming changes by means of a message to appear on or as an attach- 
ment to his Leave and Earnings Statement for at least four consecutive 
pay periods prior to the conversion date. During the same period a 
well-planned publicity campaign will be conducted to inform all 
Americans of the features of the new EE Bonds. We assume that Fed- 
eral agencies will be advised that absent a Leave and Earnings State- 
ment alternative methods should be used to inform employees of the 
change, and that supplemental notification procedures may be used to 
the extent deemed necessary. Any employee who is dissatisfied with the 
terms of the conversion may cancel his participation in the Payroll 
Savings Plan or may adjust his allotment. The Treasurer states that 
the Series EE Bonds are substantially similar to the Series E Bonds, 
with the interest rate and interest curve identical. She summarizes the 
main differences between the two series as follows: 


Series EE Bonds will sell for 50 percent face value, compared to 75 percent 
for Series E Bonds. 

The minimum denomination of Series EE Bonds will be $50. The current $25 
E Bond will be eliminated. 

Due to the increased discount purchase price the EE Bond will mature in 
11 years, compared to five years for the current E Bond. 

The retention period for Series EE Bonds will be increased to six months from 
the current two months for E Bonds. 


Under the proposed conversion, Bond inscriptions on the Series EE 
Bonds would remain identical to those on the Series E Bonds the 
employee had been receiving, allotment amounts would remain the 
same or be decreased and, except in the case of employees now pur- 
chasing $25 Series E Bonds, employees would receive Series EE Bonds 
of the same purchase price or less. Also, the interest rate and interest 
curve will remain the same. With respect to those employees now pur- 
chasing $25 Series E Bonds, the Treasurer explains: 


- * * A $25 Series E Bond is currently purchased for $18.75. However, the 
minimum denomination Series EE Bond will be $50, selling for $25. Although 
in this case the purchase price of a Bond would be increased by $6.25, the allot- 
ment amount per pay period will never be increased. 
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On June 28, 1979, the Department of the Treasury published in the 
Federal Register proposed regulations governing Savings Bonds, 
Series EE and HH. The Department intends the new Bonds to be a 
continuation of the old Bonds, without major substantive changes. 
As stated at 44 Fed. Reg. 37826 (1979) : 

It is the intention and expectation of the Department of the Treasury that 
these new series of savings bonds will be treated similarly to the other series of 
savings bonds * * *. In other words, as mentioned, the new bonds are a continua- 
tion, without major substantive change, of the old bonds. The changes that are 
proposed to be made generally affect the ways in which owners may facilitate 
transactions involving bonds, rather than with the substantive property rights. 
The Treasurer believes that the notice period of at least 2 months will 
give sufficient opportunity to any employee who is not satisfied with 
the terms of the conversion to cancel or adjust his allotment by sub- 
mitting a new authorization for Standard Form 1192. The Treasurer 
requests our approval of the conversion plan on the basis of the fore- 
going information. 

As precedent for the use of a negative-response system where an 
allotment is continued under different terms, the Treasurer refers to 
5 C.F.R. § 890.301(k) which provides that when one option of a par- 
ticular health benefits plan is discontinued, enrolled employees who 
do not change plans will be considered enrolled in the remaining 
option of the plan. While the Health Benefits Registration Form 
executed by an employee to enroll or change enrollment in a health 
benefit plan differs from the Standard Form 1192 executed by em- 
ployees for purchase of U.S. Savings Bonds in that the latter is spe- 
cific as to the dollar amount to be allotted each pay period and as to the 
Bond denomination and series, we believe that it is proper to treat 
substitution of Series EE Bonds for Series E Bonds in a similar 
manner. 

By his execution of a Standard Form 1192 for the Series E Bond, 
the employee has expressed his desire to participate in the Payroll 
Savings Plan. Since the Series E Bonds will no longer be issued, the 
employee’s participation will be terminated unless his allotment is 
converted to the Series EE Bond. Because the Series EE Bond is a 
continuation without major substantive change of the Series E Bonds, 
we believe that the negative-response method of conversion proposed 
by the Department of Treasury is proper insofar as proper steps are 
taken to notify the employees of the conversion plan. Cf. 42 Comp. 
Gen. 663 (1963). 

There will undoubtedly be some cases in which employees do not 
receive notice in time to permit them to cancel their allotment because 
of dissatisfaction with the terms of the Series EE Bonds. Therefore, 
we believe that for a reasonable temporary period employees should 
be permitted to redeem Series EE Bonds at any time after the 2-month 
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retention period required for Series E Bonds and prior to expiration 
of the 6-month redemption period for Series EE Bonds. 

The proposal of the Department of Treasury for automatic con- 
version of payroll allotments from Series E Bonds to Series EE Bonds 
is approved in accordance with the foregoing. 


[B-192494] 


Leaves of Absence—Forfeiture—Administrative Error—Restored 
Leave 


Approved leave was forfeited due to exigency of public business. Central Intel- 
ligence Agency employee’s request for restoration was denied by CIA because exi- 
gency determination was not made by proper official in advance of cancellation of 
leave. Employee timely requested leave in writing and agency’s failure to present 
case to proper official for exigency determination was administrative error which 
caused the loss of leave. Employee is entitled to restoration of forfeited leave. 
5 U.S.C. 6804(d) (1) (A). 


In the matter of Norbert A. Shepanek—Restoration of Forfeited 
Annual Leave, July 30, 1979: 


This decision concerns the question of whether forfeited annual leave 
may be restored under provisions of 5 U.S.C. § 6304(d) (1). 

Mr. Norbert A. Shepanek, an employee of the Centra] Intelligence 
Agency (CIA), claims restoration of previously scheduled annual 


leave that he forfeited due to exigencies of the public business. Mr. 
Shepanek’s claim was forwarded for decision by our Claims Division. 
In connection with this claim, the CIA, through its Assistant General 
Counsel, John A. Rizzo, has requested our guidance concerning the 
standards the CIA should follow in formulating internal administra- 
tive policies governing the restoration of forfeited annual leave. 

In January of 1975 Mr. Shepanek was assigned to the Coordination 
Staff of the Office of the Inspector General which was created to process 
CIA material for the Presidential Commission on Intelligence, other- 
wise known as the Rockefeller Commission. Although the Coordina- 
tion Staff was abolished in August 1975, Mr. Shepanek continued to 
act as a liaison between the CIA and the Senate Select Committee on 
Intelligence, the House Select Committee on Intelligence, and the 
Department of Justice. On September 25, 1975, Mr. Shepanek sub- 
mitted a Standard Form 71 requesting annual leave from October 20 
to October 31, 1975. His supervisor approved this leave but later can- 
celled it due to the continuing House and Senate investigations. Sub- 
sequently, Mr. Shepanek submitted another Form 71 requesting annual 
leave from December 8, 1975, to January 2, 1976. His supervisor ap- 
proved that request on November 6, 1975, but again found it necessary 
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to cancel the leave. As a result Mr. Shepanek forfeited 104 hours of 
excess leave which could not be carried into the 1976 leave year. 

On January 22, 1976, Mr. Shepanek made an application for restora- 
tion of his forfeited leave, supported by a statement from his super- 
visor that the leave had been cancelled due to a public exigency. On 
June 10, 1976, the Director of Finance approved the creation of a re- 
stored leave account. On January 7, 1977, however, the Director of 
Finance informed Mr. Shepanek that the June 1976 action was in er- 
ror since the exigency determination had not been made in writing by 
the proper agency official in advance of the cancellation of leave. 

For the reasons stated below, we hold that Mr. Shepanek is entitled 
to have the 104 hours of annual leave restored. 

Forfeited annual leave can be restored under the limited circum- 
stances set out in section 6304(d)(1) of title 5, United States Code 
(Supp. ITI, 1973), which provides: 

(d) (1) Annual leave which is lost by operation of this section because of— 

(A) administrative error when the error causes a loss of annual leave 
otherwise accruable after June 30, 1960: 

(B) exigencies of the public business when the annual leave was sched- 
uled in advance; or, 

(C) sickness of the employee when the annual leave was scheduled in 
advance; 

shall be restored to the employee. 
The Civil Service Commission (now Office of Personnel Manage- 


ment) regulations concerning restoration of leave are contained in 


Volume 5 of the Code of Federal Regulations. With regard to the of- 
ficials authorized to make determinations of public exigency, section 
630.305 provides that: 


Before annual leave may be restored under section 6304 of title 5, United States 
Code, the determination that an exigency is of major importance and that there- 
fore annual leave may not be used by employees to avoid forfeiture must be made 
by the head of the agency or someone designated by him to act for him on this 
matter. The designated official may not be more than two organizational levels 
below the head of the agency at the central headquarters levels, or more than 
one organizational level below the head of a major field headquarters or major 
field installation. Except where made by the head of the agency, the determina- 
tion may not be made by any official in the immediate organizational unit affected 
by the exigency or by any official whose leave would be affected by the decision. 


Although the properly designated official ratified in writing the 
exigency determination made by Mr. Shepanek’s supervisor, the CIA 
felt this did not qualify the leave for restoration in light of para- 
graph 5a(2)(c) of the attachment to FPM letter 630-22, January 
11, 1974, which provides under the heading “CSC Guidelines’ that : 

The determination that the exigency is of such importance that employees can- 
not be excused from duty for the duration is a separate decision. Normally this 
decision is to b2 made in advance of the cancellation of scheduled leave, or the 
assignment of employees who will be affected by the work requirement generated 


by the exigency. Only a bona fide emergency would preclude making the decision 
in advance. 
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In several recent cases we have allowed restoration of leave where 
an employee submitted a Form 71 requesting leave but the supervisor 
refused to schedule it due to a public exigency. We stated that the 
failure to schedule the leave constituted an administrative error and 
leave could therefore be restored under 5 U.S.C. § 6304(d) (1) (A). 
See William D. Norsworthy, 57 Comp. Gen. 325 (1978) and John 
Connor, B-189085, April 3, 1978. In an earlier case, Michael Dana, 
B-187104, April 1, 1977 (56 Comp. Gen. 470), we held that annual 
leave forfeited due to exigencies of the public business but not sched- 
uled in advance by employees could not be restored under 5 U.S.C. 
§ 6304(d) (1) (B) since the scheduling requirement was mandatory. 
We held that failure of the agency to inform the employees of the 
scheduling requirement did not constitute “administrative error” for 
purposes of 5 U.S.C. § 6304(d) (1) (A) stating that, “[e]ven if they 
have no actual knowledge, employees are charged with constructive 
knowledge of statutory requirements pertaining to them and of the 
implementing regulations authorized to be issued by statute.” 

The CIA feels that despite our holdings in Vorsworthy and Connor 
the quoted guideline, requiring a determination of exigency prior to 
cancellation of leave, prevents restoration of Mr. Shepanek’s leave. 
Furthermore, the CIA believes that in light of Dana Mr. Shepanek 
must be charged with constructive knowledge of the requirements of 
that regulation. 

In our Norsworthy decision we affirmed the Dana decision, which 
held that, for restoration under subsection (B) or (C) of 5 U.S.C. 
§ 6304(d) (1), the annual leave must have been scheduled in advance. 
However, we construed subsections (B) and (C) as creating a right 
to restoration of annual leave when it was lost because of a public 
exigency or sickness and was not lost due to the fault of the employee. 
Consequently, when an employee submits a “bona fide, formal and 
timely request for leave,” there can be no discretion whether to sched- 
ule the leave or not. The agency must approve and schedule the leave 
either at the time requested by the employee or, if that is not possible 
because of the agency’s workload, at some other time. In the case of 
an exigency of public business the matter must be submitted to the 
designated official for his determination. See Matter of Joseph Han- 
yok, B-187104, September 28, 1978. Since Mr. Shepanek submitted a 
formal and timely request for leave which was approved by his super- 
visor, the question of whether a public exigency existed should have 
been submitted to the proper official when his supervisor cancelled 
that leave. Therefore, because that question was not submitted, Mr. 
Shepanek is entitled to restoration of the forfeited leave under 5 
U.S.C. § 6804(d) (1) (A). We do not feel that it is appropriate to 
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charge an employee with constructive knowledge of a requirement 
which is the responsibility of an agency official to satisfy. 

The CIA has also requested our guidance concerning the action it 
should take on a number of cases where it denied requests to restore 
leave from its employees on grounds substantially identical to the 
grounds upon which it denied Mr. Shepanek’s request. The CIA is 
concerned about the proper disposition of these cases because the record 
in Norsworthy and Connor showed that the proper official would have 
determined an exigency existed had the matter been presented to him, 
while in the subject cases, the official who would have determined 
the existence of the exigency is in most instances no longer with the 
agency. 

In Hanyok we held that if an agency is unable, due to a public 
exigency, to reschedule requested leave during the current leave year, 
the failure to submit the matter to the designated official for his 
determination of exigency constitutes an administrative error which 
would support a restoration of the requested leave pursuant to 5 U.S.C. 
§ 6304(d) (1) (A). Therefore, it is not necessary for an employee, in 
order to have forfeited leave restored, to show that the proper official 
would have determined there was a public exigency. If t!.ere is no 
exigency, the agency has no discretion concerning whether or not to 
schedule the leave. Thus, even where there is no evidence in the record 
that the official would have made an exigency determination had the 
matter been presented to him, failure to submit the matter must be con- 
sidered an administrative error. 

If any of the employees concerned requests that the CIA restore 
their leave, however, they must show that they submitted a formal and 
timely request for leave in order to satisfy the congressional intention 
that § 6304(d) (1) would authorize restoration of leave lost through no 
fault of the employee, but would not authorize restoration of leave lost 
because the emplyee of his own volition chose not to use it. See Vors- 
worthy and Hanyok, supra. 


[B-195418] 


Federal Reserve—Board of Governors—Employees—Civil Service 
Reform Act of 1978—Applicability 


Federal Reserve Act, as amended, expressly excepts the appointment and com- 
pensation of all employees of the Board of Governors, Federal Reserve System, 
from the provisions of the civil service laws and regulations. The Act must be 
given priority over a subsequently enacted statute applicable to Federal agencies 
generally, absent a clear indication that the Congress intended otherwise. Hence, 
the provisions of Civil Service Reform Act of 1978 establishing a Senior Executive 
Service do not apply to the employees of the Board. 
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In the matter of Federal Reserve Board—Applicability of Senior 
Executive Service, July 30, 1979: 


By letter dated July 10, 1979, the General Counsel of the Office of 
Personnel Management (OPM) has requested our opinion whether the 
employees of the Board of Governors of the Federal Reserve System 
are subject to the provisions of Title IV of the Civil Service Reform 
Act of 1978, Public Law No. 95-454, October 13, 1978, 92 Stat. 1111, 
5 U.S.C. § 3131 et seq., establishing a Government-wide Senior Execu- 
tive Service (SES), designed to insure the high quality of Government 
executives. 

It is the position of OPM that the employees of the Board of Gov- 
ernors of the Federal Reserve System (“Federal Reserve Board”) are 
subject to the provisions of Title IV of the Civil Service Reform Act 
governing the Senior Executive Service. OPM has found that the 
Board falls under the SES criteria contained in 5 U.S.C. § 3182(a), 
and thus is included under SES, unless excluded by the President 
pursuant to 5 U.S.C. § 3132(c). OPM points to Executive Order No. 
9004, dated December 30, 1941, which placed all positions under the 
Board of Governors in Schedule A, Positions Excepted From Exami- 
nation, which thereby excluded all Board employees from the com- 
petitive service. OPM argues that but for this Executive order, the 
Board’s employees would have been swept into the competitive service 
by Executive Order No. 8743, dated April 23, 1941. Executive Order 
No. 8743 provided that all offices and positions in the executive civil 
service are covered into the classified civil service, unless excepted 
under Schedule A of the Civil Service Rules (and other exceptions not 
applicable). 

OPM believes that the provisions in section 11(2) of the Federal 
Reserve Act of 1913, 12 U.S.C. 248 (7), which states that “nothing here- 
in shall prevent the President from placing said employees in the 
classified service,” made the Board’s independent status conditional 
and provided the statutory authority for a subsequent change in that 
status. As stated in a letter of June 15, 1979, to the Board, OPM’s 
position is as follows: 

Under the condition, the Board positions could have been brought into the com- 
petitive service well before the reach of the Ramspeck Act [54 Stat. 1211, Novem- 
ber 26, 1940] and Executive Order No. 8743, had the President elected to do so. 
The terms of the Executive Order No. 8743 superseding the Board’s independ- 
ent authority to place Board employees in the competitive service left the Presi- 
dent no choice but the need to exercise his Presidential authority under the 
Federal Reserve Act’s conditional provision if he wanted to avoid the compet- 
itive service reach of Executive Order No. 8748. 

OPM concludes that the placement of the Board employees in Schedule 
A unequivocally placed them in the civil service, and “owing to the ex- 
cepted service Schedule A status of the Board’s employees, their posi 
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tions would qualify as SES positions under the definition in 5 U.S.C. 
§ 3132(a).” 

The Board of Governors disagrees with the conclusions reached by 
OPM. In concluding that its employees are not subject to the Senior 
Executive Services, the Board relies on section 11(7) of the Federal 
Reserve Act of 1913, and section 6(b) of the Banking Act of 1933, 12 
U.S.C. 244, both of which are set out below. 

Section 11(7) of the Federal Reserve Act of 1913, 38 Stat. 251, 262, 
as enacted authorized the Board: 


(1) To employ such attorneys, experts, assistants, clerks, or other employees 
as may be deemed necessary to conduct the business of the board. All salaries 
and fees shall be fixed in advance by said board and shall be paid in the same 
manner as the salaries of the members of said board. All such attorneys, experts, 
assistants, clerks, and other employees shall be appointed without regard to the 
provisions of the Act of January sixteenth, eighteen hundred and eighty-three 
(volume twenty-two, United States Statutes at Large, page four hundred and 
three), and amendments thereto, or any rule or regulation made in pursuance 
thereof: Provided, That nothing herein shall prevent the President from placing 
said employees in the classified service. [Italic supplied.] 


In 1933, Congress moved to strengthen the independence of the 
Federal Reserve Board. Section 6(b) of the Banking Act of 1933, 48 
Stat. 162, 167, amended section 10 of the Federal Reserve Act, 12 
U.S.C. § 244, to read in pertinent part as follows: 


* * * The Board shall determine and prescribe the manner in which its obli- 
gations shall be incurred and its disbursements and expenses allowed and paid, 
and may leave on deposit in the Federal Reserve banks the proceeds of assess- 
ments levied upon them to defray its estimated expenses and the salaries of its 
members and employees, whose employment, compensation, leave, and expenses 
shall be governed solely by the provisions of this Act, specific amendments 
thereof, and rules and regulations of the Board not inconsistent therewith ; and 
funds derived from such assessments shall not be construed to be Government 
funds or appropriated moneys * * *. 


The Board points out that these provisions expressly empowered 
the Board to appoint employees without regard to the provisions of 
the Civil Service Act of 1883 (5 U.S.C. 1101) “and amendments there- 
to or any rule or regulation made pursuant thereof.” Further, section 
6(b) states that the “employment, compensation, leave, and other ex- 
penses” of employees of the Board “shall be governed solely by the 
provisions” of the Federal Reserve Act, or “specific amendments there- 
of, and rules and regulations of the Board not inconsistent therewith.” 
The Board’s letter of March 12, 1979, to OPM states: 

The purpose of this amendment to the Act was to reinforce the importance of 
the Board’s independence within the government and in particular to insure 
that the Board is able to exercise control over its own internal management 
policies. H. Rep. No. 150, 78d Cong., Ist Sess. [2] (1983) * * *. Furthermore, it 
is the Board’s view that, under generally accepted rules of statutory construc- 
tion, civil service legislation enacted after the Federal Reserve Act and applying 
to all federal employees in general does not repeal by implication the express 
language of that Act, which confers on the Board the sole authority to manage 


its own employees * * *. It should be noted that Congress has never acted to 
revoke those provisions of the Federal Reserve Act that established the Board’s 
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independent status, nor has any such revocation been contained in any legislation 
dealing with the federal civil service in general. 

We are of the opinion that the Board of Governors of the Federal 
Reserve System is not subject to Title IV, Senior Executive Service, of 
the Civil Service Reform Act for the following reasons. 

The provisions of the Federal Reserve Act of 1913, 12 U.S.C. 226, 
as amended by the Banking Act of 1933, show a clear intent to give the 
Board independence in regard to its own personnel system. This intent 
is also reflected in the events that occurred in 1940 and 1941 following 
the passage of the Ramspeck Act of November 26, 1940, 5 U.S.C. 5102. 
The understandings between the President, the Federal Reserve Board, 
and the Civil Service Commission during the period in which the exec- 
utive orders relied upon by OPM were issued do not support the inter- 
pretation that OPM has placed on the executive orders. 

Specifically, our Office was furnished three documents which support 
a different interpretation of the President’s actions. These documents 
consist of a draft letter prepared by the Board for signature by the 
President which was forwarded to the President on December 27, 1940, 
by the chairman of the Board. 

The draft letter prepared for the President and addressed to the 
President of the Civil Service Commission reads as follows: 

The Chairman of the Board of Governors of the Federal Reserve System has 
conferred with me regarding the possibility of action under the Ramspeck Civil 
Service Act of November 26, 1940, to place the employees of his Board under the 
classified civil service and the Classification Act of 1923, as amended. 

I have advised him that it is not my intention to place the employees of the 
Board of Governors of the Federal Reserve System under the classified civil 
service or the Classification Act, as amended, in view of the desirability of 
avoiding a condition under which the employees of the Board of Governors would 
be placed in a different status in this regard from those of the Federal Reserve 
Banks and their branches, and in view also of the fact that the salaries of the 


Board’s employees are paid from funds derived from assessments on the Yederal 
Reserve Banks and not from appropriations by Congress. 


According to a memorandum of December 30, 1940, in the Board’s 
files the draft letter was retyped on White House stationery and signed 
by the President. The Commissioners replied to the President by letter 
dated January 3, 1941, which reads as follows: 


The Commission has received your letter of December 27, 1940, to the effect 
that it is not your intention to place the employees of the Board of Governors of 
the Federal Reserve System under the classified Civil Service Act or the Classi- 
fication Act, as amended. The Commission, of course, will be guided accordingly. 


Finally, a Board of Governors’ memorandum, written for the files 
of the Board of Governors and dated March 10, 1941, summarized a 
conversation concluded that day between the Chairman of the Board of 
Governors, Mr. Eccles, and the Administrative Assistant to the Presi- 
dent, Mr. McReynolds, with regard to the status of the Board under 
the Ramspeck Act and the proposed Executive Order [8743] of the 
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President. Chairman Eccles is reported to have related the substance 
of what Mr. McReynolds said in pertinent part as follows: 


He said that he was perfectly sure that we were not included. He said that 
there was nothing further for us to do, nothing whatever; just to forget it. 


The memorandum concluded as follows: 


Chairman Eccles said that Mr. McReynolds said that he considered that we 
were not under the law because we are an independent agency reporting directly 
to Congress and that we do not get any appropriations from Congress, Mr. Mc- 
Reynolds went on to say that as far as he was concerned, it would be @ big mis- 
take to put us under because we have a special status in relation to Congress and 
that he thought that until the whole System is changed there would be no point 
in putting us under. He emphasized the fact that that was his view ; that it was 
also the view of the Commission, and that the Attorney General’s office agreed. 

We find the exchange of letters between the President and the Civil 
Service Commission, along with the contemporaneous memorandum 
reporting the position of the White House, to be persuasive in show- 
ing a clear intent to keep the Board entirely independent of the civil 
service system. We believe that these documents contradict the inter- 
pretation placed by OPM on the intent of Executive Orders 8743 and 
9004. Further, we find nothing inherent in either of these Executive 
orders which is inconsistent with the independence given the Board 
in hiring its employees and fixing their compensation under section 
11(72) of the Federal Reserve Act of 1913 and by section 6(b) of the 
Banking Act of 1933. Further, in view of the history of these Execu- 
tive orders we cannot envision the President intending that either of 
these Executive orders would provide the means by which future legis- 
lation, such as that creating the SES, would result in the Board losing 
its independence with respect to its employees. 

There is nothing in the legislative history of the Civil Service Re- 
form Act of 1978 indicating any intent to alter the Board’s independ- 
ent status in the Government or to eliminate the Board’s autonomy in 
matters of personnel management. In enacting the Federal Reserve 
Act and in amending section 10 of the Act in 1933, Congress dealt spe- 
cifically with the precise issue of the Board’s relationship to the 
Federal civil service system. On the basis of an explicit finding that the 
Board’s insulation from external influences was essential to the per- 
formance of its mandated functions, Congress provided that the 
Board’s personnel policies and actions are to be governed solely by the 
provisions of the Federal Reserve Act. On the other hand, Title IV of 
the Civil Service Reform Act deals generally with senior management 
practices in the civil service at large and, consequently, Title IV can- 
not reasonably be viewed as repealing by implication the earlier 
congressional determination giving the Board exclusive authority over 
its own employees. 

It is a basic principle of statutory construction that a statute dealing 
with a narrow, precise, and specific subject is not submerged by a later 
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enacted statute covering a more generalized spectrum. “Where there is 
no clear intention otherwise, a specific statute will not be controlled or 
nullified by a general one, regardless of the priority of enactment.” 
Morton v. Mancari, 417 U.S. 535, 550-551 (1974). The principle has 
also been stated as follows: 

The enactment of a general law broad enough in its scope and application to 
cover the field of operation of a special or local statute will generally not repeal 
a statute which limits its operation to a particular phase of the subject covered 
by the general law. * * * An implied repeal of prior statutes will be restricted to 
statutes of the same general nature, since the legislature is presumed to have 
known of the existence of prior special or particular legislation, and to have 
contemplated only a general enactment. Therefore, where the later general sta- 
tute does not present an irreconcilable conflict the prior special statute will be 
construed as remaining in effect as a qualification of or exception to the general 
law. 1A J. Sutherland, Statutes and Statutory Construction § 23.15 (4th ed. C. 
Sands 1972). See United States y. United Continental Tuna Corp., 425 U.S. 164, 
168 ; Pasadas v. National City Bank, 296 U.S. 497, 503. 

When Congress enacted the employee provisions of the Federal 
Reserve Act, it was focusing on the independence of the Board of Gov- 
ernors, specifically with regard to the hiring and compensating of its 
own employees. When Congress enacted the Civil Service Reform Act 
of 1978, its focus was on the objective of improving the quality of pub- 
lic service, and it enacted a general provision, creating the Senior 
Executive Service applicable to the broad universe of civil service 
employees not otherwise exempt. Thus, unless a “clear intention 
otherwise” can be discerned, the principle of statutory construction dis- 
cussed above counsels that the specific provisions of the Federal Re- 
serve Act are to be given effect. 

We do not believe that the present situation falls into any of the 
categories of repeals by implication. The statutory provisions at issue 
here cannot be said to be in “irreconcilable conflict” in the sense that 
there is a positive repugnancy between them or that they cannot mu- 
tually coexist. “When two statutes are capable of co-existence, it is the 
duty of the courts * * * to regard each as effective.” Morton v. Man- 
curi, supra, 417 U.S. at 551. 

Here, the basic purposes of the Civil Service Reform Act can 
be fairly served by giving full effect to the provisions of the Federal 
Reserve Act. The primary purpose of the Civil Service Reform Act 
provisions establishing the SES “was to establish a Senior Executive 
Service to ensure that the executive management of the Government 
of the United States is responsive to the needs, policies, and goals of 
the Nation and otherwise of the highest quality.” 5 U.S.C. § 8181. 
The purpose of the Banking Act of 1933 in amending the Federal 
Reserve Act was to leave “to the Board the determination of its own 
internal management policies.” S. Rep. No. 77, 78d Cong., 1st Sess. 
14(1933). 
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By allowing the Board to continue to hire and compensate its em- 
ployees outside of the civil service system, the purposes of the Fed- 
eral Reserve Act will obviously be served. Yet continued application 
of 12 U.S.C. 244 and 248(7) will not unduly interfere with the opera- 
tion of the Civil Service Reform Act and specifically the SES. Since it 
is possible for the statutes to coexist in this manner, they are not so 
repugnant to each other as to justify a finding of an implied repeal. 
Further, there is nothing in the legislative histsory of the Civil Serv- 
ice Reform Act to suggest that Congress gave any consideration to 
a repeal of these provisions of the Federal Reserve Act. We conclude, 
therefore, that the specific provisions of the Federal Reserve Act 
must prevail over the broader, more generally applicable SES pro- 
visions of the Civil Service Reform Act. 

Accordingly, although we recognize that the scope of the Senior 
Executive Service was intended to be very broad, we believe, in the 
absence of contrary legislative history, that the statutory independence 
of the Federal Reserve System mandates the conclusion that the em- 
ployees of the Board of Governors are not covered by the Senior 
Executive Service. 


[ B-192884 J 


Small Business Administration — Loans — Guaranteed Loan 


Programs — Refinancing of Defaulted Loan 


Small Business Administration (SBA) has discretion in appropriate case, 
subject to applicable statutory or regulatory provisions, to approve refinancing 
of existing non-guaranteed loan by new SBA guaranteed loan. Therefore, 
Bank’s failure to pay guarantee fee prior to default on initial loan, thereby 
extinguishing guarantee on that loan pursuant to our decision B-181432, 
March 13, 1975, may not necessarily defeat otherwise valid guarantee of sub- 
sequent refinancing loan. B-181432, July 7, 1978, modified (extended). 


Small Business Administration — Loans — Guaranteed Loan 
Programs — Fiscal Agents — Errors 

Where due to alleged clerical inadvertence date of note and date of disburse- 
ment of loan differ, it is not necessary to decide which date is controlling for 
purposes of determining whether guarantee fee was paid prior to default, be- 
cause even assuming that default occurred prior to payment of guarantee fee, 
subsequent full payment by Borrower would have brought loan into fully paid, 
current status, thereby curing any existing default and enabling SBA to pur- 
chase guaranteed portion of loan. 

In the matter of Chase Manhattan Bank—Small Business Adminis- 
tration Guaranteed Loan, July 31, 1979: 


The Chase Manhattan Bank, N.A. (Chase) has requested the Gen- 
eral Accounting Office (GAO) to authorize the Small, Business Ad- 
ministration (SBA) to purchase the guaranteed portion of a $250,000 
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term loan made by Chase to the Digital Lighting Corporation (Digi- 
tal). SBA previously declined to purchase the guaranteed portion of 
the loan because Chase had not paid the required guarantee fee prior 
to default by Digital. 

A bank is not entitled, as a matter of law, to a formal decision from 
our Office. See 31 U.S.C. §§ 74, 82d (1976), and B-181432, Novem- 
ber 12, 1975. However, since SBA’s refusal to purchase the guaranteed 
portion of the loan was based on our decision B-181432, March 13, 
1975, in which we held that SBA could not purchase the guaranteed 
portion of a loan if the guarantee fee had not been paid prior to the 
Borrower’s default, we will consider the arguments presented by 
Chase. In accordance with our usual policy, we requested and have 
received the views of the Administrator of SBA on this matter. SBA 
now takes the position that the Government should honor its guarantee 
on the $250,000 term loan. 

Based on the report submitted by SBA and the information provided 
by the Bank, the facts concerning the above-referenced loan appear to 
be as follows: 

On April 5, 1976, Chase disbursed a $250,000, 90 percent SBA 
guaranteed loan (Loan 3) to Digital. This loan represented refinancing 
of two earlier loans made by Chase to the same Borrower. The first 
loan (Loan 1) was a $100,000, 90 percent SBA guaranteed term loan 
made in 1973. The second loan (Loan 2), a $150,000 line of credit loan 
with an 80 percent SBA guarantee, was disbursed in 1975. 

Before addressing the question of whether the guaranteed portion 
of Loan 3 may be purchased by SBA, we must first consider the time- 
liness of the guarantee fees paid to SBA on the two initial loans which 
were subsequently refinanced by Loan 3. Based on the certified loan 
transcript provided by the Bank, Loan 1 was disbursed to Digital on 
April 18, 1973. The guarantee fee on Loan 1 was also paid to SBA on 
April 18, 1973, and was therefore timely and paid in accordance with 
paragraph 5 of the Blanket Guaranty Agreement which requires pay- 
ment of the fee within 5 days of first disbursement of a term loan. 
However, we are unable to reach that same conclusion concerning the 
$150,000 line of credit loan. 

Loan 2, which was approved by SBA in writing on January 22, 
1975, was disbursed by Chase on February 27, 1975, However, Chase 
did not pay the required guarantee fee on that loan until June 18, 1975. 
The relevant terms of the Blanket Line of Credit Guaranty Agree- 
ment, governing line of credit loans, are similar to the provisions of the 
Blanket Guaranty Agreement upon which our March 18, 1975, decision 
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was based, Paragraph 2 of the Line of Credit Agreement provides that 
“Any approved line of credit will not be covered by this agreement 
until Lender shall have paid the guaranty fee for said line of credit 
as provided for in paragraph 5 of this agreement.” Paragraph 5 pro- 
vides that “Within 5 days of written notice of SBA’s approval of the 
guarantee of each line of credit, Lender shall pay SBA a guarantee 
fee amounting to 14 of 1 percent of the total amount guaranteed by 
SBA.” 

Although it is clear that Chase did not pay the guarantee fee in ac- 
cordance with paragraph 5 (which required payment by January 27, 
1975), our decision of March 13, 1975, held that late payment of the 
guarantee fee did not necessarily preclude SBA from honoring the 
guarantee, provided the fee was paid prior to default by the Borrower. 
In the present case, the precise date on which Loan 2 first went into 
default is unclear. Digital apparently made interest payments on Loan 
2 on March 1, and again on April 1, 1975. Following payment of the 
guarantee fee on June 18, only two additional payments are recorded 
for Loan 2—$2,000 on August 26, 1975 and $3,600 on January 2, 1976. 
Unfortunately, documents containing a record of the specific terms of 
the line of credit loan, including the schedule of interest and principal 
payments, are apparently missing from the SBA file. We do note that 
paragraph 3 of the Line of Credit Guaranty Agreement provides that: 


The terms of the line of credit shall provide that non-payment of principal 
or interest on any note on any due date shall constitute a default. * * * 


Based on this provision as well as the actual repayment record (and 
in the absence of any information to the contrary) it is reasonable to 
assume that interest payments on the loan were due at some regular 
interval beginning immediately after disbursal. Therefore, although 
the matter is not entirely free from doubt due to the incomplete record, 
it appears that Chase did not: pay the guarantee fee on Loan 2 prior 
to Digital’s default on that loan. Accordingly, it is our view that 
pursuant to the terms of the Blanket Line of Credit Guaranty Agree- 
ment between SBA and Chase, SBA’s guarantee on Loan 2 was not in 
effect when that loan went into default. 

The next question is whether a loan that “lost” its SBA guarantee 
because the guarantee fee was not paid prior to default can be refi- 
nanced by a new loan that is covered by SBA’s guarantee. Hypo- 
thetically, the requirement that the guarantee fee be paid prior to 
default as a condition precedent to SBA’s obligation to purchase the 
guaranteed portion of a loan (B—181432, October 20, 1978) would be 
meaningless if a Bank could simply refinance a defaulted loan in order 
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to obtain the SBA guarantee which it could not have secured on the 
initial loan. 

However, in a related case where the guarantee on the refinanced 
loan was never secured, we considered the effect of a valid SBA 
guarantee on the initial loan. That decision is relevant here. In 
B-181432, July 7, 1978, the Lender contended that its rights under a 
valid guarantee agreement applicable to an initial loan had vested and, 
therefore, were not extinguished when the initial loan was repaid by 
a refinancing Ican. In that decision we responded to the Bank’s argu- 
ment as follows: 


From a legal perspective as well as a practical one it is clear that when funds 

from Loan II were used to repay Loan I, Loan I as well as SBA’s concomitant 
responsibility to guarantee that loan had in fact terminated. 
Extension cf that rationale suggests the parallel conclusion that a 
Bank’s liability for failure to obtain a valid guarantee of the initial 
loan would also terminate when that loan was repaid with funds from 
the new loan. Accordingly, it could be argued that any effect of 
Chase’s failure to obtain a valid guarantee of Loan 2 should have 
terminated when Loan 2 was repaid by Loan 3. 

Furthermore, in the only case in which we addressed the specific 
question of whether a loan with a lapsed guarantee could be refinanced 
by a new guaranteed loan, we recognized that SBA does have a con- 
siderable degree of discretion in determining whether or not to permit 
such a non-guaranteed loan to be refinanced and, in essence, reguaran- 
teed. Thus, in B-181432, April 5, 1979, in which we first considered and 
rejected the Lender’s contention that a defaulted loan, for which the 
guarantee fee had not been paid before default, had been cured by the 
Borrower, thereby reviving the extinguished guarantee, we went on 
to say the following: 


However, as to the possibility of a refinancing of this loan, should the Bank 
wish to make a new loan to the borrower to repay the existing one and request 
SBA to issue a new guarantee on the second loan, we express no opinion since 
we believe that this determination can best be made by SBA in accordance with 
whatever regulatory provisions or internal SBA guidelines might be applicable 
to a situation in which an existing non-guaranteed loan is to be refinanced by 
an SBA guaranteed loan. This of course assumes that the Bank’s allegations as 
to the borrower’s improved circumstances could be substantiated so that repay- 
ment of the loan was reasonably assured as required by 15 U.S.C. § 636(a) (7) 
(1976). 


For these reasons, and because the record indicates that the refinanc- 
ing of Digital’s loans was primarily to assist the Borrower, we find 
that Chase’s failure to pay the guarantee fee prior to default on Loan 
2 does not necessarily defeat a valid guarantee of Loan 3, either in its 
entirety or for that portion of Loan 3 used to refinance Loan 2. 
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Turning now to the other major issue presented by this case, the rele- 
vant facts concerning the status of the guarantee on Loan 3 are as 
follows: 

The note evidencing Loan 3 is dated March 24, 1976, the date origi- 
nally scheduled for disbursement. However, because of delays by Digi- 
_tal in completing certain necessary forms, the loan was not disbursed 
by Chase until April 5, 1976. Chase alleges that due to a clerical error, 
the date which appears on the face of the note itself was never changed 
from March 24, 1976, to April 5, 1976. However, the loan was entered 
in the Bank’s records as of April 5, 1976, and interest began to accrue 
from that date. (Although the funds representing Loan 3 were ap- 
parently not disbursed to Digital in the usual sense, we believe that 
the date on which Loans 1 and 2 were closed out and interest began to 
accrue on Loan 3 is equivalent to the date of disbursement.) Chase 
paid the guarantee fee for the $250,000 term loan on April 30, 1976. 

The note representing Loan 3 stipulated that only monthly interest 
payments were due for the first year, and on May 17, 1976, Digital paid 
the interest due on that date in full. Assuming Digital’s first monthly 
interest payment was to be computed from the date of the note itself, 
payment was due on April 24, 1976. In that event, Chase’s payment 
of the guarantee fee on April 30, 1976, occurred after default by 
Digital. By letters of May 12, 1977, and June 10, 1977, SBA refused 
purchase of the guaranteed portion of the $250,000 term loan because, 
according to the SBA, Chase failed to pay the guarantee fee prior to 
default as required by the Comptroller General. 

This conclusion rests on the premise that the loan was in default on 
April 30, 1976. However, Chase contends, and SBA now agrees, that 
the date of disbursement is controlling. If this is true, then Digital’s 
first interest payment would not have been due until May 5, 1976, and 
Chase’s guarantee fee payment on April 30, 1976, would have been 
made prior to default. 

We recognize that there may be some merit to this argument. The 
agreement covering Loan 3 is somewhat ambiguous in that it did not 
clearly indicate the day of the month on which each interest payment 
was due or whether the date of disbursement or the date of the note, 
assuming a difference between the two dates, was controlling. Also, it 
appears that except for the alleged clerical error by Chase, the date of 
disbursement and the date of the note would have been ‘the same— 
April 5, 1976. This is somewhat analogous to the situation that was the 
subject of our decision B-191660, March 5, 1979, in which we held that 
a Bank’s claim against the Government pursuant to Title I of the 
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National Housing Act, as amended (12 U.S.C. 1702), was not barred 
even though the term of the note exceeded the statutory maximuin, 
because the record indicated that due to inadvertence, the note as 
written did not reflect the intention of the parties at the time the loan 
was made. However, in our view it is not necessary to determine which 
date is controlling or whether our decision in B-191660, March 5, 1979, 
is applicable to these facts, since the question of the validity of SBA’s 
guarantee of Loan 3 can be resolved on an alternative basis. 

Assuming the first payment was due on April 24, 1976, one month 
from the date of the note, the loan would have been in default prior 
to Chase’s payment of the guarantee fee. However, in that case Digi- 
tal’s payment on May 17, 1976, would have brought the loan into a 
fully paid, current status, thereby curing the default that would have 
existed on April 30, 1976, the date the guarantee fee was paid. This 
issue was addressed at some length in B-181432, April 5, 1979, in 
which we said the following: 

* * * [It] is our view that the failure of a bank to pay the guaranty fee prior to 
a default by a borrower does not necessarily preclude SBA in all circumstances 
from reinstating its guaranty and even purchasing the loan if subsequently, the 
original default is completely cured by the borrower and the required guaranty 
fee is paid in full prior to the occurrence of another separate default. We believe 
in those circumstances that SBA would have authority to purchase the loan in 
accordance with paragraph 2 of the Guaranty Agreement, which provides that 
a loan is covered after the guaranty fee has been paid. We also believe that such 
a result is both fair and reasonable, especially upon consideration of the defini- 
tion of default set forth at 138 C.F.R. § 122.10(b), * * * which provides that de- 
fault “means non-payment of principal or interest on the due date.” Otherwise, 
there would be a technical default under this definition whenever the borrower 
was late in making a payment. For example, the guaranty of a loan might be 
forever terminated if the borrower was one day late in making his first payment, 
or any subsequent payment, and the bank had not yet paid the fee. This result 


would obviously be inequitable as well as inconsistent with the basic purpose of 
the guaranteed loan program. 


Therefore, pursuant to that decision, even if we had concluded that 
there was no valid guarantee of Loan 3 on April 30, 1976, because of a 
prior default by the Borrower, a valid guarantee would have come 
into existence on May 17, 1976, when that default was cured. 

Accordingly, we do not believe that SBA is precluded by any of our 
decisions from purchasing the guaranteed portion of the $250,000 loan 
Chase made to Digital (Loan 3). We note that Chase has also requested 
payment of the accrued unpaid interest on the two prior loans as well. 
Although we would not object to SBA’s payment of the accrued inter- 
est due on Loan 1. if otherwise correct, we do not believe that SBA 
would be authorized to pay any of the accrued interest on Loan 2, since, 
as explained herein, it appears that Chase had not paid the guarantee 
fee for that loan prior to default by the Borrower. 
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